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Co-Petitioners on behalf of the Arizona Association for Justice 
 

IN THE SUPREME COURT  
STATE OF ARIZONA 

 
 
PETITION TO AMEND RULE 
26(b)(4)(C) OF THE ARIZONA 
RULES OF CIVIL PROCEDURE 
 

) 
) 
) 
) 
) 

Petition No. 
  
[Petition and Motion for Expedited 
Consideration of Petition Pursuant to 
Rule 28(g), Ariz.R.Sup.Ct.] 

 
 

Pursuant to Rule 28, Arizona Rules of the Supreme Court. Petitioner 

Arizona Association for Justice, also known as the Arizona Trial Lawyers 

Association, respectfully submits this Petition and Motion for emergency 

consideration of an amendment to Ariz.R.Civ.Proc. 26(b)(4)(C) to express the 

long-standing policy and custom in Arizona that treating physicians are entitled 

to reasonable compensation when compelled to testify. 
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This matter is urgent due to the opinion in Sanchez v. Superior Court, 

Arizona Court of Appeals, Division One, Case No. 1 CA-SA 12-072 (Aug. 20, 

2013) (holding that treating physicians are not generally entitled to reasonable 

compensation when compelled to testify about a patient’s medical treatment) 

(hereinafter “Sanchez”), the effect of which will cause immediate and irreparable 

harm to injured parties and physicians.  A copy of the Sanchez opinion is 

attached as Exhibit 1, and a redlined version of Rule 26(b)(4)(C), showing the 

proposed change, is attached as Exhibit 2. 

The Sanchez interpretation of Ariz.R.Civ.Proc. 26(b)(4)(C) overturns the 

Arizona practice that treating physicians who testify about the care they rendered 

to a patient are entitled to a reasonable fee for their time.  Physicians may now be 

dragged out of their offices without meaningful compensation, which will be 

financially devastating for physicians and will quickly cause them to refuse to 

treat injury victims.  If Rule 26(b)(4)(C) is not immediately revised to clearly 

provide that treating physicians are to be paid as experts, as they have been for 

quite some time, thousands of Arizona physicians and many thousands of 

Arizona injury victims will needlessly suffer. 

In accordance with Arizona Supreme Court Rule 28, Petitioner asks the 

Court to amend Arizona Rule of Civil Procedure 26(b)(4)(C).  Petitioner moves 
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for emergency consideration of the proposed amendment under Rule 28(g) 

because this is a matter of statewide importance with an immediate, direct, 

deleterious impact on the rights of treating physicians and their patients. 

The annual rule-processing cycle is inadequate to address this situation 

before it dramatically causes widespread damage and confusion for treating 

physicians and their patients.  Moreover, the Sanchez interpretation of 

Ariz.R.Civ.Proc. 26(b)(4)(C) threatens to irreparably harm the carefully nurtured 

and constructive interdisciplinary relationships between the medical and legal 

communities.  

Overview of Rules re Compensating Expert Witnesses 

Witnesses may be compelled to testify, at deposition or trial, by subpoena.  

Ariz.R.Civ.Proc. 45.  If the person is required to attend a proceeding, the 

subpoena must be served with “fees for one day’s attendance and the mileage 

allowed by law.”  Ariz.R.Civ.Proc. 45(d)(1).  A.R.S. § 12-303 sets the amount of 

the fee and was last amended in 1970.  The required fees are $12 per day and 

twenty cents per mile, one-way only.  

Under Ariz.R.Civ.Proc. 26(b)(4)(C), this Court set a policy that an 

“expert” must be paid a  “reasonable fee for time spent responding to discovery.”  

Rule 26(b)(4)(C) also requires that fee must be paid by “the party seeking [the] 
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discovery.”  Id.  Accordingly, if a treating physician is not an “expert” under 

Rule 26(b)(4)(C), then she may be compelled to testify, at deposition or trial, for 

$12 plus applicable mileage.  If she is an “expert” under Rule 26(b)(4)(C), she is 

entitled to “reasonable compensation.” 

The Sanchez opinion answers this question contrary to the well-established 

custom and practice in Arizona, and further aggravates the statewide crisis in 

obtaining healthcare.  This problem is so urgent that it cannot be left to the 

appellate process or regular rules cycle.1 

The Sanchez Opinion  

Until Sanchez was decided, litigants routinely paid treating physicians a 

professional hourly rate for depositions and trial time.  This custom and practice 

was supported by this Court’s policy set forth in Ariz.R.Civ.Proc. 26(b)(4)(C) as 

well as interdisciplinary agreements in the medical and legal communities.   

Sanchez will disrupt medical practices, harm physicians, and make it 

difficult or impossible for injury victims to obtain care.  What medical practice 

can survive if the doctors are regularly required to testify without payment of 

                                                                    
1 This Petition is not a backdoor appeal of Sanchez, and does not address the Court 
of Appeals’ interpretation of current Rule 26(b)(4)(C).  This Petition seeks to 
change the rule to expressly state that treating health care providers are entitled to 
payment as experts when required to testify about their professional services. 
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professional fees for their time?  Whether or not the Court of Appeals was correct 

in its analysis of the existing rule, Ariz.R.Civ.Proc. 26(b)(4)(C) needs to be 

clarified to provide “reasonable compensation” to treating physicians who are 

compelled to testify.  This is an issue of immediate statewide importance. 

Sanchez arose as a result of a casualty insurer seeking to avoid paying 

claimants’ treating physicians any professional fee for their time at depositions.  

The opinion would allow parties to compel treating physicians of every specialty 

to trials and depositions without paying them the expert-witness fees traditionally 

paid for disrupting their professional work.  The treating physicians would 

instead be paid $12 per day and 20¢ a mile (one way) for the privilege of not 

treating their patients and having lawyers bombard them with questions. Sanchez 

transforms treating physicians into fact witnesses, entitled to nothing more for 

testimonial travel and appearance than the citizen who happens to see a car crash. 

Most people are rarely percipient fact witnesses, so having to testify is rare 

and the burden of occasional testimony is bearable.  Medical providers, many of 

whom daily treat injury victims, play a unique and integral role in the justice 

system; they are required to testify far more frequently than other witnesses.  

Indeed, the American Medical Association itself imposes a professional ethical 
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obligation upon physicians to participate in the administration of justice.2  

Upsetting the custom and practice of fairly paying them for their time will 

financially devastate physicians, profoundly reduce the healthcare available for 

injured persons, and would be poor public policy indeed.    

The Petitioner 

Petitioner is a non-profit organization consisting of about 700 Arizona 

attorneys.  It is the sole Arizona bar association expressly dedicated to protecting 

the rights of tort victims and insurance consumers.  Petitioner’s members protect 

their clients and the public through continuing legal instruction, public education, 

legislative presentations, trial and appellate advocacy, and the proposal and 

support of judicious changes to procedural and ethical rules. 

Discussion 

1. Drawing a distinction between a treating physician’s fact testimony 
(non-compensable) and expert testimony (compensable) will create an 
undue burden on the courts. 

 
Sanchez held that whether a treating physician is entitled to reasonable 

compensation for responding to discovery is within the trial court’s discretionary 

powers.  Sanchez at 19.  Specifically, Sanchez held that: 

                                                                    
2 AMA Code of Medical Ethics Opinion 9.07 – Medical Testimony (2004), 
attached as Exhibit 5 (“As citizens and as professionals with specialized 
knowledge and experience, physicians have an obligation to assist in the 
administration of justice.”). 
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Whether a treating doctor is a fact or expert witness depends on 
the content of the physician’s testimony.  When a treating doctor is 
testifying only to the injury, medical treatment, and other first-hand 
knowledge not obtained for purposes of litigation, the treating doctor 
is a fact witness and need not be compensated as an expert.  However, 
where expert testimony is solicited, whether the source of the expert’s 
information is from personal observation or the observations of others, 
but the testimony is developed for purposes of litigation, the doctors 
must be compensated accordingly. Often it will depend on the 
questions being presented to the treating physician.  We lean on 
the discretionary powers of the trial court to determine when 
expert testimony is being solicited. 

 
Id. (emphasis added).  However, trying to draw that distinction will create havoc 

for litigants, trial lawyers, and trial judges.3 

 Treating physicians are generally considered “hybrid experts” because 

their testimony involves: (1) factual testimony related to the patient’s condition, 

injuries, and treatment, and (2) expert testimony regarding diagnosis, causation, 

prognosis, reasonableness of care, propriety of past and future medical costs, and 

so forth. Since treating physicians are experts in their fields and apply that 

expertise to all that comes before them, it is nearly impossible to elicit purely 

“factual testimony” from a treating physician without delving into opinion 

                                                                    
3 “It is common place for a treating physician during, and as part of, the course of 
treatment of a patient to consider things such as the cause of the medical condition, 
the diagnosis, the prognosis and the extent of disability caused by the condition, if 
any. Opinions such as these are part of the ordinary care of the patient . . . .”  E.g., 
Piper v. Harnischfeger Corporation, 170 F.R.D. 173 (D.Nev. 1997). 
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testimony.  For example, even the medical history that a treating physician takes 

will rely on both factual and opinion testimony because the physician must use 

expert knowledge and skills in deciding what history is medically significant.4 

Under Sanchez, trial judges will now be forced to rule on whether such 

testimony is “developed for the purposes of litigation.”  As Sanchez noted, that 

determination can only be made based upon the nature of the question presented 

to the treating physician.  Trial judges will now be forced to rule on that hyper-

technical issue during depositions without briefing and without being present to 

control the proceeding. Further, the trial judge’s ruling will only be applicable to 

the question posed.  How many times in every treating-physician deposition will 

litigants now call the judge to resolve disputes over whether the requested 

testimony was “developed for the purposes of litigation?” What happens when 

the judge is unavailable?  Can litigants—or treating physicians themselves—end 

the deposition without the threat of sanctions? On top of that, what happens at 

trial?  Will there be constant objections, interruptions, and sidebar conferences 

                                                                    
4 “Treating physicians . . . are witnesses testifying to the facts of their examination, 
diagnosis and treatment of a patient. It does not mean that the treating physicians 
do not have an opinion as to the cause of an injury based upon their treatment of 
the patient, or to the degree of the injury in the future. These opinions are a 
necessary part of the treatment of the patient.” E.g., Baker v. Taco Bell Corp., 163 
F.R.D. 348 (D. Colo. 1995) (emphasis added). 
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when a treating physician testifies?  After Sanchez, who knows?  

In addition, treating physicians will now have to hire their own attorneys to 

appear at depositions to protect their rights.  In Sanchez, Dr. Hobbs retained his 

own counsel to file the motion for protective order and to ensure he would be 

paid a reasonable fee for his deposition appearance. That practice will become 

commonplace as doctors try to protect their own financial interests—and will 

unnecessarily increase the cost and burden of litigation for parties and non-parties 

alike. 

Sanchez will exponentially amplify a trial judge’s day-to-day involvement 

in discovery and increase the time and money spent by both litigants and non-

parties on depositions and other testimonial events.  That would directly conflict 

with Arizona Rule of Civil Procedure 1, which requires construing the rules to 

secure the just, speedy, and inexpensive determination of every action. 

2. As currently drafted and interpreted, in the post-Sanchez world, Rule 
26(b)(4) will deprive injured victims of access to needed medical care. 
 
Virtually every personal-injury case—and many wrongful-death cases—

involves treating physicians testifying at trial.  Those physicians provide not only 

medical care and service to the injured victim, but also provide an important civic 

service to the public by being willing to testify. Sanchez will have a chilling 

effect on the number of physicians willing to treat injury victims, will deprive 
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tort victims of their testimony, and will deprive juries of the benefit of their 

expertise. 

Physicians are already pressed for time and resources.  Even when 

properly compensated for time spent responding to discovery, many physicians 

are reluctant to treat tort victims because of the time and effort involved in 

participating in litigation and the disruption to their day-to-day work. In fact, 

many physicians already refuse to treat tort victims to avoid having to participate 

in litigation.  Now, knowing they will not even be compensated for time 

testifying, many more physicians will logically refuse to provide much-needed 

care and treatment to tort victims.  The financial burden on physicians will be 

intolerable if they are no longer entitled to reasonable professional compensation 

for time testifying. 

3. The proposed amendment will harmonize Rules 26(b)(4) and 30(a). 
 

“Rules and statutes should be harmonized wherever possible and read in 

conjunction with each other.”  State v. Hansen, 215 Ariz. 287, 289, 160 P.3d 166, 

168 (2007).  Ariz.R.Civ.Proc. 30 provides that “the testimony of parties or any 

expert witness expected to be called may be taken by deposition upon oral 

examination.”  Recognizing that treating physicians routinely testify as expert 

witnesses at tort trials, the State Bar Comment to the 1991 Amendment to Rule 
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30 explains that treating physicians are regarded as “disclosed experts” for the 

purposes of the rule. 

Ariz.R.Civ.Proc. 26(b)(4)(A) lets a party depose “an expert witness whose 

opinions may be presented at trial.”  In addition, Rule 26(b)(4)(C) requires a 

party noticing a deposition to pay the expert witness reasonable compensation for 

time spent in responding to discovery.  When read with Rule 30, Rule 26(b)(4) 

requires the payment of reasonable compensation to treating physicians because, 

at least before Sanchez, they were considered “disclosed experts.”   

But Sanchez held that while treating physicians are “disclosed experts” 

under Ariz.R.Civ.Proc. 30(a), they are not providing expert testimony requiring 

payment of reasonable compensation under Ariz.R.Civ.Proc. 26(b)(4). The 

holding is anomalous.  A person cannot be an expert witness under one rule and a 

lay witness under another, especially when both rules deal with whether a 

treating physician’s testimony is expert-witness or lay-witness testimony.  Thus, 

Sanchez created a previously nonexistent conflict between Rule 30(a) and Rule 

26(b)(4).   

4. Sanchez upends Arizona custom and practice. 
 

In 1990, the Maricopa County Bar Association, Maricopa County Medical 

Society, and Arizona Osteopathic Medical Association jointly published the 
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Guidelines for Cooperation Between the Physicians and Attorneys in Maricopa 

County, Arizona.  See copy attached as Exhibit 3.  The Guidelines were meant 

“to assist physicians and attorneys in their inter-professional contacts in the hope 

that misunderstandings may be minimized and meaningful inter-professional 

relationships based on mutual respect may be engendered.”  The Guidelines 

discussed compensation of physicians for medical reports, depositions and court 

appearances based on the assumptions and prevailing practice of the legal 

community. 

Likewise, the State Bar of Arizona, with input and help from medical and 

legal associations, published the Guidelines for Interprofessional Relationships in 

Legal Proceedings in 1993.  A copy is attached as Exhibit 4.  Those Guidelines 

stated “[e]xcept for the situation where a health care provider is a party to the 

action, he or she is entitled to reasonable compensation in time spent concerning 

the manner.” Exh. 4 at 8 (“Depositions—Health Care Provider Responsibilities—

Charges”). 

The Sanchez interpretation of Ariz.R.Civ.Proc. 26(b)(4) against fairly paying 

treating physicians for their time testifying about their professional treatment of 

injured people will disrupt ongoing medical care, medical practices, and 

thousands of current and future cases, all at enormous cost to injured Arizonans, 
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Arizona physicians, and the Arizona judicial system.  It is contrary to the express 

policy of this Court in favor of compensating experts as well as thoughtfully 

cultivated interdisciplinary agreements recognizing the essential role of 

physicians in the administration of justice. 

Conclusion 

 For the foregoing reasons, Petitioner asks this Court to amend Arizona 

Rule of Civil Procedure 26(b)(4)(C).  Specifically, Petitioner requests the Court 

adopt, on an emergency basis pursuant to Rule 28(g), Arizona Rule of the 

Supreme Court, the proposed language in Exhibit 2. 

 DATED this 28th day of August, 2013 

 

LEVENBAUM TRACHTENBERG, PLC  
 
/s/ Geoffrey Trachtenberg, Esq. 
     Geoffrey Trachtenberg 
 
PLATTNER VERDERAME, PC 
 
/s/ Richard S. Plattner, Esq. 
     Richard S. Plattner 
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tt1 This special action aríses from a p.ersonal inj ury

l-awsrlit in which a treating physician refused to testify unless

he waS cómpensated as an expert witness. The superior court

ordered Santiago Sanchez (Sanchez), the defendant below, to

compensate the treating physician as an expert witness. The

narro\^/ issue \^/e address is whether a treating physician's

testimony concerning diagnosis, treatment, and prognosis is

expert testimony because it draws upon his or her ski1l,

training, and experience as a doctor. For

reasonsr we accept jurisdiction of the special

and grant relief.

E'ACTS A¡ID PROCEDURAT, HISTORY

the following

action petition

12 Heydy Santizo Hernandez (Hernandez) was involved in a

motor vehicl-e accident with Sanchez in Scottsdale, Arizona.

Hernandez sued Sanchez for personal- injury damages resulting

from the accident, and alleged that she required chiropractic

treatment from Injury Chiropractic. As part of her prima facie

case, Hernandez would have to prove that she \^/as injured, and

that her treatment and the charges were reasonabfe and

necessary. See Rev. Ariz. Jury fnstr. (RAJI) (Civif) Faul-t 3 &

Personaf Injury Damages 1 at 34, 108 (4th ed. 2005). In his

disclosure staLement, Hernandez fisted Injury Chiropractic as a

witness to "testify consistently with their medical records

regarding the injuries sustained by Plaintiff and related

2
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medicaf treatment." Hernandez also listed Injury Chiropractic

as an expert witness, .stating the "doctors wilf testify as

Plaintiff's treating phybícians, to the injuries and medical

treatment and anticípated medical treatment." Treatment notes

made by Dr. David Hobbs of Injury Chiropractic were attached to

the disclosure statement.

ll3 During discovery, Sanchez subpoenaed Dr. Hobbs to take

his deposition. Dr. Hobbs fil-ed a motion to quash the subpoena,

or in the alternative, sought entry of a protective order

limiting the scope of inquiry by defense counsel and requiring

Sanchez to pay expert witness fees in advance. Dr. Hobbs sought

to limit the j-ssues to: (1) the care and treatment of Hernandez,'

(2) the documentation and record-keeping related to the care

providedt ( 3 ) the reasonableness of the medicaf services

provided; and (4) the philosophy and modafities of the type of

chiropractic medicine engaged in by Dr. Hobbs regarding

Hernandez's medical conditlon. On October 11 , 2012, Judge Gama

granted the motion

purposes of Arizona

Two days after Dr.

regarding the fees

and agreed that Dr. Hobbs

Rule of Civil Procedure

was an expert for

26(b) (4) (a) & (c) .1

Hobbs' s deposition ¡^ras taken, a memorandum

to be paid to Dr. Hobbs was fited on his

r The arbitrator in this matter made a similar ruling on
October 19, 20L2. It is uncfear from the record i,ühy both ,Iudge
Gama and the arbitrator made rulings.

3
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behalf. On January 15, 2013, the arbitrator issued a ruling

determining thàt Dr. Hobbs was entitled to 'payment at the rate

of $300 per hour. Sanchez then sought special action relief in

this Court on March 15.

SPECIATJ ACTION iIT'RISDICTION

Special action jurisdiction is914

petitioner does not

remedy by appeal. "

RomTey v. Superior

have an "equally plain,

Ari_z. R.P. Spec. Act.

Court, I72 Ariz. 109, LIL, 834 P.2d

(App. 7992). Where the issue is a purely legal question of

first impression, is of statewide importance, and wifl arise

again, special action jurisdiction may be warranted. Vo v.

Superior Court, I72 Ariz. 195 , 198, 836 P .2d 408, .4I1' (App.

1992) .

9t5 The petition presents a purely J-egal question of

statewide importance affecting numerous cases. The fack of

guidance in this area has resulted in conflicting superior court

rulings. Consequently¡ wê exercise our discretion and accept

special action jurisdiction.

DISCUSSION

jl6 Sanchez asserts that he should not have been required

to pay expert witness compensation of Dr. Hobbs because of his

special-ized chiropractic knowledge, even though he woul-d only be

testifying about his examination, treatment, bills, and

appropriate

speedy, or

1 (a) ; State

when a

adequate

ex ref.

832, 834

4
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chiropracti'c opini-ons formed during treatment of Hernandez. It

is undisputed that Dr. Hobbs r¡/as not retainejd for purposes of

is based on histhis litigatíon, .and

care and services

that his expected testimony

during the treatment of Hernandez, not

opinions formed after Hernandez's discharge from care in

anticípation of litigation. Thus, the narrow issue in this

specì-al- action is whether a treating physician's testimony

concerning the patient's diagnosis, treatment, and proqnosis is

"expert testimony" within the .meaning of our rules simply

because it necessarily draws upon his or her skilt, training,

and experience as a doctor.

5t7 Sanchez argues this case is governed by State ex rel,.

Montgomery v. Whitten, 228 Ariz. I7, 262 P.3d 238 (App. 20IL),

which addressed whether a treating physician is entitl-ed to an

expert witness fee j-n criminal casés . Whitten v/as a first

degree murder and child abuse case in which the trial court

ordered that six of the treating physicians be compensated as

expert witnesses if calfed at tríal despite the state's avowal

that it woufd only question the doctors regarding their medical

treatment of the chj-ld . Id. at 19-20, 9l9l 2, 5, 9, 262 P. 3d at

240-4L. We re¡ ected the position that physicians must be

treated and compensated as expert witnesses "when any part of

their testimony requires speciali-zed knowledge obtained through

prof essional- education or work experience." Id. at 2I , 9l 12,

5
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262 P.3d at 242. fnstead, u/e laid out guidelines to aid in

differentiating between expert

treating physicians.

tt8 VÍe held that " I a]

about information he or she

testimony and fact testimony by

fact witness typically testifies

has acquired independent of the

Id. at 9l 14 . Thus,litigation,

a medical

additional

reviewing his o\^/n records.

from the five senses, i.e.,

requi-red

to ans\^/er questions

Id. Fact-based testimony

what the treating doctor

the parties, or the attorneys."

fact witness woufd not be

work in order

to perform

other than

is derived

sa\^/, heard,

"hrho, what,or felt, and typicatly is given in response to the

when, where, and why" Id. at 91 15. Questions about

experience, training,

specializatlon are

credibiJ-ity of f act

questions.

and the

"rel-evant

witnesses and

professional's background and

to I UrOrS ln

in determining

assessing the

the

gíve their testi-mony. "

doctors "educate" the

Id. at 91 13 . In addition,

weight to

having the

proceduresexplainíng terms

for the trier of

andjurors by

in a manner more understandabfe fact does not

constitute expert testimony. Id. at 22, !,27, 262 P.3d at 243.

f9 In contrastr wê concluded testimony would constitute

expert testimony

questions requíred

of another health

requiring appropriate compensation if the

t'a physician to review records or testimony

care provider or to opine regarding the

treatment given by another provj-der." Id.

6
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at 2I, 9l 16, 262 P.3d at 242. Hypothetical questíons or

questions regarding causation also may be a signal that the

doctor is being asked to give expert testimony. Id. at 2l-22,

9l9l IJ , 19-20, 262 P.3d at 242-43. We noted that the "testimony

of a treating physician is, by its nature, often more relevant,

material, and probative, than that of the retained expert who is

not only paid for his testimony but often gleans it from a cold

record." Id. at 22, tl 2I, 262 P.3d at 243 (citation omitted) .

9110 Whitten is consistent with Duquette v. Superior Court,

167 ArIz. 269, 270, 118 P.2d 634, 635 (App. L9B9) , a medical

malpractice case addressing the issue of attorneys engaging in

ex parte communication with a treating physician. Relevant to

our discussion herer w€ stated: "A plaintiff's treating

physician is not an \expert wítness' within the meaning of Rule

26(b)(4), Arizona Rufes of Civil- Procedure, because the facts

known and opinions held by a treating physician are not

'acquired or developed in anticipation of litigation or for

Lria:--."' Id. at 21L n.2, 118 P.2d at 636 n.2. Dr. Hobbs

asserts that Duquette is "inapt"; if applied here, he argues,

Duquette woul-d render Arizona Rule of CiviI Procedure 30

meaningless because the Comment to that Rufe states that

" ftl reating physicians are regarded as disclosed experts for

purposes of this rufe." Ariz. R. Civ. P. 30, 1991 conìm. cmt.

(emphasis added). Rule 30 provides that no court order or

1
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stipulation is required in order to depose parties or expert

witnesses. Ariz. R. Civ. P. 30(a). The phrase "for purposes of

this rufe" in the Comment refers to Rule 30 and has no impact on

Arizona Rufe of Civil Procedure 26(b) (4) and whether the

treating physici-an is entitled to be paíd as an expert.

9111 Dr. Hobbs argues that Whitten is not persuasive

because it invofved a criminal matter requiring a civic duty,

pointing out our caution that " In] othing in this opinion,

though, should be read as affecting disclosure obligations or

witness compensation issues in civil cases. " 228 Artz. at 20

n.2 , 91 8, 262 P. 3d at 24I n.2 . While a civic duty certainly

attends in providing testimony in a criminal-

litigants also have rights to

to defend themselves. As with

have alleged wrongs

matter, civil

addressed and

parties in criminal proceedings,

civil litigants must have the ability to gather the facts

refevant to their cases.

IL2 In Vfhitten, we considered and addressed the issue of

treating physician compensation j-n the criminaf context. It is

not uncommon for courts to limit the application of their

decisions to the issue before them, rather than trying to

anticipate the myriad

developed or argued in

however, automatj-cally

of possibJ-e arguments that could be

a different appJ-ication. This does not,

indicate that the same principles may not

not be appropriate inapply or that a similar result woufd

ö
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another context. ft often simply means that the court has not

Vüê, theref ore,

suggest that

witnesses and

considered its application ín another context.

do not consider our statement in Whitten to

treating physicians would be considered expert

entitl-ed to compensation in the civil context. The majority of

the cases cited in Whitten were civil cases. Seet e.9., DavoTI

v. Webb, 194 F.3d ILI6, 1138 (10th Cir. 1999) (*A treating

physician is not consídered an expert

testifies about observations based

including the treatment of the parLy.");

c., 221 F.R.D.

witness if he or she

personal knowledge,

Indem. Ins. Co. of lV.

42L, 423-24 (M. D.N.C.

on

Arn. v. An. Eurocopter L. L

2005) ("When the treating physician goes beyond the observations

and opinions obtaíned by treating the individual- and expresses

opinions acquired or developed in anticipation of trial, then

the treating physician steps into the shoes of an expert

."); Fisher v. Ford Motor Co., t78 F.R.D. 195, I9'7 (N.D. Ohio

1998) ("Courts consistently have found that treating physicians

are not expert witnesses merely by virtue of their expertise in

their respective fields."); l¡lreath v. united States, 161 F.R.D.

448, 450 (D. Kan. 1995) (*[A] treating physician requested to

review medical records of another health care provider in order

to render opinion testimony concerning the appropriateness of

the care and treatment of that provj-der would be specially

retained notwithstanding that he also happens to be the treatingt

9
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physician.") ì

(ca1. 1999)

retained expert is

context in which

treatíng

patient

"do not

physicians' opinions

are a necessary part

make the treating

Belf Corp., 163 F.R

physician "testimony

D

Schreiber v. Estate of Kiser, 989 P.2d 720, 123

( "what distinguishes the treating physician from a

not the content of the testimony, but the

he became famifiar" with the medical

inf ormation) ; Donovan v. BowLinq, 106 A.2d 931 , 941 (R.T . 1998 )

(testimony by a treating physician ls "entirely different from

that of an expert retaj-ned solely for litigation purposes

because a treating physician is like an eyewitness to an event

and will be testifying primarily about the situation he or she

actually encountered and observed while treating the patient")

5t13 fn addition to these cases, many other jurisdictions

have reached simifar conclusions in civil cases. Seet e.g.t

McDermott v. FedEx Ground Sys., Inc.,241 F.R.D. 58, 60-6I (D.

Mass. 2001) (hofding that the treating physician is entitled to

no more than that provided under the statutory witness

compensation scheme); Mangla v. Univ. of Rochester, 168 F.R.D.

L3'7, 139 (Vü.D. N.Y. 7996) (deposítion questions concerning

based on their examination of a

of the treatment of a patient and

physicians experts"); Baker v. Taco

348, 349 (D. Colo. 1995) (treating

is based upon their personal- knowledge of

the treatment of the patient and not information acquired from

outside sources for the purpose of giving an opinion in

10
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anticipation of trial-"); Cl-air v. Perry, 66 So. 3d 1078 | I019

n.1 (Fla. Dist. Ct. App. 20II) (citing Frantz v.

401 So. 2d 283, 285 (Fla. Dist. Ct. App. 1981) )

("The treating physician is first

as opposed to

GoTebíewski,

(a treating

t'a treating

not acquire

and foremost a fact witness,

In personal injury litigation,

physician is not generally an expert witness because

doctor while unquestionably an

his expert knowledge for the purpose

simply in the coLrrse of attempting to

expert, does

of litigation but rather

make his patì-ent well");

Brandt v. Med. Def . Assocs., 856 S.W.2d 66'l , 613 (Mo. 1993)

the treating

witness on the

the treatinq physician

witness on liability.

fS automatically an expert witness.

j-s likeJ-y to be the principal f act

damages; in a medical malpractice case,

wil-I often af so be an important fact

Because the treating physician uses

an expert

physicj-an

issue of

witness.

medical training and skilt both

patient and in describing to the

in diagnosing and treating the

jury the plaintiff's condition

and treatment, it is often assumed that the treating physician

physician only functions as

one or both of the parties

facts to draw concfusions

ActualJ-y, the treating

witness to the extent that

witness to use the basic

an expert

and express opinions on relevant

medical issues. ") ; /Vesse-Zbush v. Lockport Energy Assocs. , L. P. ,

641 N. Y. S . 2d 436, 43'7 (N. Y. Sup. Ct. 1996 ) (citing Sipes v.

United States, l-11 F.R.D. 59, 6I (S.D. Cal. 1986) ) (* [I] t is

ask the

11

Exhibit 1



ì-mproper to name treating physicians as expert wítnesses where

said physicians Iwere]the information and opinions possessed by

obtained by virtue of their rofes as actors or viewers of the

transactions or oc urrences giving rise to the litigation

tl14 Not all j urlsdictions

conclusion, however, citingi public

have agreed with this

policy concerns and a

physician's specialized training to support the imposition of a

testimony from a treating

expert wj-tness . See , ê.9. ¡

"reasonable fee" requirement for

physician who is not technically an

Wirtz v. Kan. Farm Bureau Servs., Inc., 355 F. Supp.2d LI90,

I2LI (D. Kan. 2005) (* [A] treating physician responding to

discovery requests and testifying at triaf is entitÌed to his or

her 'reasonable fee' because such physician's testimony will

necessarily involve scientific knowledge and observations that

do not inform the testimony of a simple 'fact' or 'occurrence'

witness."); Mock v. Johnson, 2I8 E.R.D. 680, 683 (D. Haw. 2003)

("As opposed to the observations that ordinary fact witnesses

provide, the observations and opínions that medical

professionals provide

training. ") ; Grant v.

(N.D. okla. 2001 )

R. Evid. 102 as to

derive from their highly specialized

Otis Efevator Co., I99 F.R.D. 6'73, 616

(* [T] reating physicians who testify under Fed.

their diagnoses, treatment and prognoses are

meaning of IFed. R. Civ. P. ] 26(b) (4) (C) andexperts within the

I2
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are entitled to a reasonable fee."); Cofeman v. DyduTa, 190

F.R.D. 320, 323 (W.D. N.Y. I999) (*Physicians provide invaluabfe

services to the public and should be remunerated for thej-r time

when they cannot del-iver medical care." (citation omítted)).

None of these cases, however, provide any logical explanation as

to v¡hy physicians and no other class of professionaf or faborer

with "specialized knowledge" should be awarded a "reasonable

fee. "

9115 Dr. Hobbs argues that Arizona Rufe of Civíl Procedure

26(b) (4) (C), which does not appfy to criminal cases, is the true

governing law regarding this issue and distinguishes civif cases

from Whitten. Rul-e 26(b) (4) provides in pertinent part:

(4) Trial- Preparation: Experts.

(A) A party may depose any person
been identified as an expert whose
may be presented at trial.

who has
opinions

(B) A party may through interrogatories or
by deposition discover facts known or
opinions held by an expert who has been
retained or specíaIly employed by another
party in anticipation of litigation or
preparation for trial and who is not
expected to be called as a witness at trial,
only as provided in Rufe 35 (b) or upon a
showing of exceptional circumstances

(C) Unless manifest injustice would result,
(i) the court shal-I require that the party
seeking discovery pay the expert a
reasonabfe fee for time spent in responding
to discovery under subdivisions (b) (4)(A)
and (b) (4) (B) of this rul-e; and (ii) with
respect to discovery obtained under

13
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subdivision (b) (4) (B) of this rufe the court
shafl require the party seeking discovery to
pay the other party a fair portion of the
fees and expenses reasonably incurred by the
latter party in obtaining facts and opinions
from the expert.

(D) In alI cases including medical
malpractice cases [, ] each side shall
presumptively be entitled to only one
independent expert on an issue, except upon
a showing of good cause

Dr. Hobbs argues that Rufe 26(b) (4) identifies and distinquishes

"one whose opinions may betypes of experts

trial and one who has been retained or specially

who is not expected to testify at LriaL." He goes

that Rufe 26 (b) (4) requires reasonabfe

between two

presented at

employed and

on to state

expert "\nlho

lsa

Rule

is responding to

treating physician who

'703, Arizona Rules

the discovery request

is testifying under

of Evidence, or

payment to an

whether it

Rufe 102 and

an accident

reconstructionist who is not expected to testify at trial-. "

However, Rules of Evidence 102 and '703, which apply in both

civif and crj-minal cases and which we necessariÌy considered in

Whitten, deal only with witnesses testifying as experts and not

as fact witnesses. Therefore, they do not direct that

testifying doctors are necessarily experts; rather, they provide

rules applicable to doctors who are engaged as experts.

It16 Rule 26(b) (4) (A) states that "a party may depose any

person who has been identified as an expert whose opinions may

I4
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be presented at trial-. " Dr. Hobbs was not listed as an expert

witness j-n Hernandez's discfosure statement, rather, Injury

chiropractic was j-dentlfied genericarJ-y both as witnesses to

"testify consistently with their medical records regarding the

in¡uries sustained by Plaintiff and related medical treatment, "

and as expert witnesses that "will_ testi_fy as plaintiff's

treating physicians, to the injuries and medical treatment and

anticipated medicaf treatment. " To the extent that one may

argue that Dr. Hobbs \^ras l_isted as an expert witness r w€ hotd

that the test is not the label given by the disclosing attorney,

but the substance of the disclosure under Arizona Rule of Civit

Procedure 26.I. Gomez v. Rivera Rodriguez, 344 F.3d 103, 113

(1st Cir. 2003) (*[T]he triggering mechanism for application of

Rule 26t s expert witness requirements is not the status of the

witness, but, rather, the essence of the proffered testimony.,,).

Here, the substance of the discf osure r^/as the same . Hernandez

listed rn¡ury chiropractic as treatingi physicians who would

testify to the injuries sustaj-ned by Hernandez and her related

medical treatment. our review of Dr. Hobbs's testimony shows

that it htas afmost entirely factual, based on information Dr.

Hobbs personally observed i-ndependent of the ritigation, was not

given in response to hypothetical questions and did not require

Dr. Hobbs to review the records of another health care provider

15
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involved in a coflision \^/as "not an expert retained or specially

employed by the party in preparation for Lria)-," and therefore

could not refuse to produce his report concerning the incident) .

9t19 Therefore, we hofd that Whitten is applicable to

physicians in civil J-itigation. Whether a treating physician ís

a fact or expert witness depends on

testimony. When a treating

the content of the

physician's

only to the injury, medical treatment, and other

testifying

first-hand

knowledge not obtained for purposes of litigation, the treating

doctor is a fact witness and need not be compensated as an

expert. However, where expert testimony is solicited, whether

the source of the expertf s underlying ínformation is from

personal observation or the observations of others, but the

testimony is developed for purposes of litigation, the doctors

must be compensated accordingly. Often it will depend on the

questions being presented to the treating physician. We lean on

the discretionary powers of the trial court to determine when

expert testimony is being sol- j-c j-ted. We acknowledge that it is

j-mpossible to anticipate alf scenarios and we are not attempting

to do so. Our holding in no way entitles parties to abuse

physicians by compelling them to give uncompensated expert

testimony. The Guidefines for Interprofessionaf Rel-ationships

in LegaT Proceedings hras an excelfent attempt at compromise, and

i^/e encourage similar ef f orts of cooperation and good f aith in

doctor is

L9
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Exhibit 2 

Proposed Amendment to Rule 26(b)(4)(C) 
of the Arizona Rules of Civil Procedure 

(Additions are shown underlined and deletions are shown stricken.) 

 
Unless manifest injustice would result, (i) the court shall require the 
party seeking discovery pay the expert a reasonable fee for time spent 
in responding to discovery under subdivisions (b)(4)(A) and (b)(4)(B) 
of this rule; and (ii) with respect to discovery obtained under 
subdivision (b)(4)(B) of this rule the court shall require the party 
seeking discovery to pay the other party a fair portion of the fees and 
expenses reasonably incurred by the latter party in obtaining facts and 
opinions from the expert.  A witness who is not a party or an 
employee of a party and who is compelled to give testimony relating 
to knowledge, information, facts or opinions derived as a result of 
providing medical care to a party shall be regarded as an expert 
entitled to payment of a reasonable fee for purposes of this rule. 
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I. MEDICAL EXAI}ÍINATIONS
(f,equæted by tbe Attoraey or Repæentetive

of the Opposirv P¡rty)

1. The law specilicnlly provides fûr a medical c*¿mhation if eithcr
party to a lawsuit rcquess it. Many ti¡s such ut e¡minålion is pcrfornrd
by an agroement and cven beforc litígation

2. The attorney or repr€sentetivc requesting the exanl¡dion will
arraoge the time witb tlrc plrysicfou ¡nd notify ürp patimt of the ¡pointment.

3. Thc aBoræy or repr€scnlative motivatin¡ thil cxaminalion

should, in writing, requcst the physician to answÉr certain pe¡tinent mcdical
qucrtionc.

4. The physician should pcrfornr those cx¡min¡tions Hessary to
fonnr¡l¡tc an infqrmcd ryinion aõ to ùe ¡¡ture and crtcú of the poÉy's

medical condrtion, and rnsw€r pertinctrt ruÊdical questions.

5. Ttre physician nay rc$Ë3t plain x-rrys and mrfine laboratory

te¡ts. Should møe sophisticatcd x-nys or ßsts be neoessttlt, s¡ch as borhm
r-rays, myelograms or clctronryograrns, the physhlan dpuld make

appropriag anang€ments wiü the rcquostirry attortËy.

6. Shuld ¡he party refrrse to submil to cttamination or x-rEys or
routi¡æ l¡borabry trsls, tþ physici¡n should mt pcrstrt bur noüfy the attoræy

or rcpr€sentative rcquesting thc cxami¡ration-

7, Shu¡ld the physician desire additional previuts mÉdicåt

informrtion, this rpqucst should be conveyed to the a[omey or æpæerú*ive
muivattng thE cxaninatlotr.

lililiri- l" " i'ì 
" 
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IT. ÏVRITTEN NEFORTT¡

A. the Attornery

l. lüe rcqr¡ost for thc rcport strould bc mado in writing qtd mu¡
bc occompaniat by a wriucn n¡ùorization signed by thc paticnr or his or het

legal guardian.

2. If a¡ cx¡nin¡tiør ir pursurnt to a stipulatbn, court otdcr or
nothe, under Ruþ 35, Arizom Rulæ of Civtt Procodure, a writtcn o¡drorization

to pcrform úro exanrl¡¡tbn ø ssnd lhe rcport ir aor neccssary.

E. IAo PlyCchn

t. Mcdb¡l ¡ccord¡. Thc pþdcian mu¡t @ rccodr adequatc

to eupply a patiod's NBorDey with pcrtinen infqm¡tion rugarding úrc patient-

client's mcdþal history. The phyoician should rcmcmber úat tl¡c lcget aspccr

of úre c¡sc moy not appcrr for rcrrcral years.

2. Xay¡, ECG'q EIB'r, ctc. Thcpùycicianruct rcr¡in coilrol
of hisx-rays,ECG'1, EEO's, dc. Thirdoesnot ptcchdc tlæirdclivcry to mcher
phyrician providcd úrc pcrmission of tlæ paticnt is obtaincd ard arrangcmcnu

re nudc for thcir rcturn.

3. Rcquccc for medcd l¡fo¡m¡lbn shor¡td bo hoao¡cd

ptomgly . If thcrc is a co¡rt orûr ryccifring rue thrn tùc mræ of ûe cxamining

physicirn and tl¡e timc of thc ex¡mimt¡on, thc attolc¡r shoild rycci$ tlrc deteile

of the c¡u¡t ordcr.

4. If ¡ phy#an l¡ u¡rblc to m¡kc e comgleûe mdlc¡I
cr'¡Is¡dm wilhh ttc thc rcqdttd, bÊ $üdd rct¡ff th anorney. In thrs anent,

a preliminEry ¡cport clearly derignaæd as such may scrvc the attonæy's necds

untll an ev¡luation can bc confletcd.

5. Contcnl of rcport. The following, where applicable, should

bc i¡cluded in thc rcportl

a, D¡te, time md place of ffr¡t visit.

-2-
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b. An ¡m¡¡ræ history of thc medic¿l coldition,
lncluding pre-cxisting discasc. The history of üre accident or traume should

be conñned to úrose clcrænts neca$sfy to clicit tk modicsl sitr¡ation. Facts

relating to liability are within the provincc of the arorncy.

c. Naturc of ex¡minatio¡ and findings.

d. Re¡ults of any laboratory work, x-rays and

consultations, including copies of said reports. , , '

c. Wherc porsible, úre pþsician's opinion ircluding
diagnosis and prqgnosis. This opinion d¡ould diccu$ thc relationship, if ury,
of thc accident or injury to thc patient's symptffirs. Thc opinion rhould
irplude.ñ¡rther disability, ncæssity for futurc teatmerr dr surlcry, the cftct
of rny prc+xi*ing dicease or prior injury, the lcngù of convdcscencc, and

should answcr any spccific rædical questions pre¡ented lo the pþoician by

the ettorney or rrcpresatative rrguesting ü¡c examinarion.

In rddíhn' where the rqnrt b m¡de by a treafng
or comufting pùysiclan wltb rcspcct to a pathnt's co'nditlon, it slould
includc¡

(i) A SatemÊnt about whether thc paticltt's

condition is stationary or whether üre paticot was or will bc dischrged.

(¡i) A description of subrcquent examinations,
including history, findinç and impressions, n¡û¡re of trc¡tment, rced fo¡
confinement lo hospital or homÊ, rcferr¿ls lo other physicians rad parient's

pfitgreEs, pertinent labordory dals, aîd a final diagnosis ald prognosis.

(iü) Statcr¡Ent forcurrcntphysician'schrrges and

medical erpenses should bc itÊrnned eñud¡ng chergcs for medical neports

lo anomeys which c¿nmt bc uscd as evll¿nce,

(iv) The co¡t and extênt of fi¡u¡¡e mcdical care
should be cstimatËd whcn possible.

(D All rpfercnces to liåbility insur¡ncc or medic¡l
iosurancc should be omitted.

-3-

l
r

Exhibit 3



nr. DEFOSmON
(Icdimony Urder OatL OuEldc of Coul)

A. lÞpocithn DGtfu€d

A dcposition i¡ en offici¡l proøcding autho¡izod by law w,heæby

a person, such ac a physician, may bc rcquircd to give æ*imony and be
crnõs-Êxarnircd undcr o¡Ér outdde ofcourt befors a¡ officialcourt reporter
a¡rd in thc pfcsçlcÈ of aiorncys rcpreccnting rlæ pÀrties. Somctimes
production of original rocords will bc rcquircd. Ofran, howcver, copÞs of
thc doctor's rcdicel rccords may sufficc for tÞ legal pufposcs,

B. Tlnc end Placr

TlË tirÉ and ph of thc dcporitbn sho¡ld be scl, þ agrcemcnt

wiür thc physician and, if possiblc, in úrc phyefu:irn's officc, Boú 6e
physicians and tbo attorncys shurld bc punctual. Any atlomey or physician
who ic dclaycd chould promptly nodry aI partics of thc delay.

C. Phydclm-Petlentkivllcge

Unþsg lhe pøtícnt waives tlæ privilegc, üe physician rhorld
not tËxniry or rdc¡sç his rccords. If ¡ wrinco auúrorization popedy and
scasonably siErod by thc gatiert is prescnted which waives the pivilege,
the'n thc physician rnay pntcrod with his ûesthnoûy and/or rcleese of thc
rccord¡. "Sea¡onably signed" mc¡ns within onc year or less.

D. fubpocnaa

If thc dcposition of a physician cannot bc sct by agrocmøt, his
attcndrnce can bc rrquircd þ rubpoena. Evrn if the dcposÌtion is sen by
agrccment, thc attonæy causing the dcposition may nevcrlhelcse rubpoena
úc Ahysician. If the privilege h¡¡ bcco lvaivcd æ or¡tlimd absvc in pragrryh
C,, ùcn thc physician may procccd ùo g¡ve his dcposition ærlimony and
pcrmit his rccords to bc copicd. Tlæ physician shor¡H mt bc oonccrncd íf
subpoenæd, for frcqucntly a subpocna is ncccssary to pcrmit inspcction or
cop¡nns of the ¡coords

E. Pr,cprretlon ¡nd lÞportmcnt

Since ¡he testimony gi,æn at deposition treâriry may bc rcad
at thc trial, it is irtrporhnr thet fte physician, príor to dcposition, prcpüc
him*clf as fur tri¡l, and thu hie attitr¡dc and dcpormrnt at the dcposition
hea¡ing be si¡nilar to th¡t at lrial. The atlorßy should makc evay cffon
to assist the physician in ftis prcparation, (Sr€c prts IV and V of these
Guidelines.)

t
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r!Y. RELATIONSHIP BETTryE:EN PHTSICTANS
AFID ATTORNEYS

A. A Phydclan Ùfey ùly Àct for One llide

The physiciur sÉy be engaged only by one sit& of a lawsuit

exc€pt by agreËÍ¡cd bctvæn the dtomeys or by ordcr of ttrc copt. I{owev€t,

thc physician's tÊstimony should ølnays rcrnrin objectivç and uust nd be

aoloæd by tùe opinions of thc cmploying sttomey.

B. Infoflnsl Coufcnncc¡ Betwecn Ph¡,riclans md Attoroeyc

l. lVhenthephysiciur irtrcatingorhåf ücatcdEpstientand
that prtient'r amorney dcsircs a confrrc¡æc with thc physician to discuss thç
patient'e corditiou, or dcrircs a sÌEdical rcport or copiÊs of the plrysicim's
officr rccord¡, thc physician rnurt colttply with the rcquÊst at th€ carlþst
c¡nvedent time. The åüomçy should prewnt thc physician with a rclca¡e

of mcdlcal infor¡nation arnlrorizatim, signed by tIrc patient or hir lcgal

rtprescnlative.

2. If tho lawyc rcpræent'rng thc dcf€ndant d€sircs to discuss

the casc with tho physicial or obgin a mcdic¡l repon or copies of the
pþsicinn's rccordr, he should cithcr:

t. hescnt thc physician with a signcd release of rrcdìcâl
information authorization, or

b, Subpoena the physician for dc¡osition.

3. Tlrc physicirn ând thÊ anorney calling the physician on
behalf of the paticnt should conferprior to trial or deposition at which ti¡na

üre nedicallegal issues shuld þ di¡cussed.

4. Medisal and legal cawation arc not ålnsys thc samc. For
example, an injury may become inf€ctcd, A¡ a result of the infection, thc
paticnt may neodto be hoephalized. Whih mcdically ryÊsking, tho infcctfun

i¡ thc causc for hospializæion, lcgally, tl¡c ttturna nccecsitalËd the

hospitalization and, thcrcfo¡e, causcd it.
Consequantly, no physician should bc offmdod þ an

attornËy's conscientious, thorough attd diligcnt inqufuy into thephyshian's

-5-
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reaæniry ad andyrhco¡cemüE üF ü€stßtrt, diagmßb c Fotmöis of
ttn rrodicnl prólsm. S¡dr terne ¡¡ "¡tc!frb", "'¡ilftblc" cl t¡ttaÊod¡bþ

nn¿¡cl p*abil¡ty" bavc rpchllegd signiñcaoceto an rnorueywbomry
rçqrcsi ú¡Ët üÉ doaor phase tris opiniors uring tbese terms'

5. Ammry¡ ¡ùo¡ld ¡æ wih phy¡tdans bcfoæ dcpoo¡to¡
or coutt qppcarmoee. ABoru€yt úhû¡ld dcterr¡¡¡r, befoNË ùcccp¡oooodng¡
l¡kc Éæ, tþ dhr¡Ëúdcfi!Ênß of úr¿Fbltdc¡¡n'c qfufom rnd oonùuim.
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Y. THE PITÍSICAN AND THE TRIAL

A, Subpoenas for TrÍ¡l

Somc anorræys will not suþocna a physician rhey cxpæt to
call as a wit¡pss, preÈrrÍng to rmkc pcrsonal arrmgemenn wíh thc physfuian

rnd relying uport hio promise lo appear. Otrer attorngyr subpoena mcdical
witnesses bocause: , '

L II nay be dc¡inble in a palicular case for úe physicían

to bc ablÊ ûo tcstify, if askcd, th¡t hc ¡ppeårs in court F¡rsuürl to a

ubpoena; or

2. It may bc æsenlirl ín order ¡o socune ¡ cort¡ûuarlcÊ if fof
any rcason tln physician fails to appear as rcquircd.

B. Rccomme¡dcd Pofcy Rcgardhs Subpocurs
end Physlcinn'r Appcrrance

l. A physican should not takc offcnse at bcing scrvcd with
a srúpocns- \ilhcncrær pos,siblc, thË lauryEr slrculd giw ürc physican advarrce

notice of the ¡ervicc of thc urbpoena. Thc physician should rnake himself
availablc for such scrvioe.

2, 1o tlte best of his ability, thc atlorng}, should make

arr¡ngcnrcnt$ with the physiciur rcgrrding the tirm thc physician will be
called to testify.

3. Recognizing ûe time problems of thc'mcdical profession,
judgcs and attorneys should makc evcry effon þ svoid uilrccessary
inconvcnþnce for thc pþsician. Notwithstanding thesc cfforts, thc
physicirn's t€stimony n¡y not occur on sch€dule, thc process of law a¡rd

thc timc of ohcr indivirJuals must d$o be respected þ rhe physicirn.

4. Many timcs a tria¡ docs not start on schedulc, this ie tlre

umvoidable rcs¡¡lt of oversctingfial calendars to kocp thc judgc busy wtrcn,

æ ustully luppens, m¡ny of the cases a¡e s€ülod süortþ before trial.
Ho$r€vctr, becausc m judgc can æuatcly predfr:t thc numbcr d seúemfüs,
there may bc dcþ1.
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5. Once the fi¡t has stutod, the fmst æmpet€ot aüoræf m&y

fail 10 ¡ccu¡âûely predict thc timc of the phyrician's testimony because of
srch things as untuiesÊcn trial dëvelopmenß, ju*ifiable imbility lo predict

the m¡mber of wiure¡ses called by the oppoe ing rüræy or úre timÊ Ðn$d
by the opposíng auoürêy's ex¡min¡rion or croas+xemination. DurÍng ùe
hi¡|, thÊ attomey slrolld daily, or tnorc often, inform the physician of the

expecæd testimony tinr.

ó. Thc rnoncy shq¡ld, ín writing, notifr eæh physician

whooe tcstinsry }rc. intends to prcs€nt at trial, of the trial detÊ wiùin thirly
days prior to tri¡I, or if tríal ¡¡otific¿tion is lcs¡ Úran üirty days, irurdiaæly
üe¡c¡ñer, $fithin ¡ wcek prior to ¡he scheduled triål datc, lhe eüo,mey

should, orally urd ln wiling, noti$ each physician of a tenrstiYe testiüory
dale ard time. Thc atlorn€y should pmmptly nodfr üre þhysbian of any

dcl¡y.

7. If the ca¡c is scrled' thc physiciao shouldbc immcdiatcly

notified.

C. l)uty to Tætlfy

Our sy*cm ofjustice depends upon being able to rcquirc my
ciriza¡'s ffiendåncÊ n ¡ j¡tdicial proceedi¡ry and tagirmny rcprding Ún crse.

There is no question as to the obligation of a physican to rêspood to a
rubpoena cxccpt wheæ grave flrerge¡ìcy P¡eve¡ts hís doing so. Thig

cmêrgÊncy mr¡st be of sufEcieut mågnitudc to jusifr his inability to obey

the ordcr ofthe court.

D. The Pbslci¡n se ¡ lYltrtess

The physftian ihouH le$iry in a digniñed, objective û¡anncr.

Hc may expresß hís opinion ard yct should undcrstrd that he i¡ nc in the

colxtroori as m ¿dvocale, ard sbould not bc üSumcnl¡tive or conteotiot¡s'

E. Cho¡r? of Lenguage by Medkrl lVlt¡e¡c

Íre physician should use simplc lan4tagc wherever possible.

Technic¡l exprcssions should be follor+ed with simplifæd cxplanatfoms or
illu¡trations ñor tbe bcnefit ofi the jurors who a¡e laymen.

l'litil
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F. Thc Phyrlclm or th¿ lVttrcss Stand

Il ir proger fur opposing counsel to cross-cf,¡Írine the physicirn

with rcspcct to his qualificuions, lus fccs, thc accurncy of his mcrnory, his
rÊcordr, tl¡c soundncss of his diagnosis, progporis, and othcr opinious,
as wcll as a$y other facts bÊaring on thc weight and crcdibility of hie
testimony.

Thc phyoicim shorld flc!€r bc dkcourtcous or antagonistic. The
physician may bc assurcd úrat if il doniey eramining him'ercccds thç

bourd¡ of propriety, thc cou¡t or ûc aüorney offering the physician's

tcrtirnony will mdimrity intervene for his pmtection.

G. The hovlnce of the Objcc{ion

Trials are governed by ùe rules of evidcnce. llrhen an aüomcy

nukes ur oùjcaion to a qrestion, hc is mcrcly rcqtrestÍng th,c court o dæ,idc

the lcgality of thc question, If, afrer thc coun makeú its ruling, úe phyrican
is in dq¡bt whaher lo an¡$'cr the çcstion" hc ¡hot¡ld ask tlre judæ.

H. Ilo Not Rcfcr ûo Ins¡r¡¡cc

WÌÛtÊssÉs shouH arcid rræntioning liaüility imramc or mcdirål
insu¡ancc. îhc mention of thoæ sbjecm in a personal iajury action may
rcsr¡lt in a rnistrial.

I. Crrcgottcat Ao¡wcr

When aphysicim fcels that '!es" or "no" vill not accuralely
answcr I qucrtion, he ¡hq¡ld so stlle. Fcrmission will usually bc given m
quali$ or cxplain ürc amwer.

J. qddoßî lllry Dlficr

A physician should exprrss ¡ medical opiniou ifhc ftels hË has

sufficient knowledgc, cxpcdence and obscrvation to do ¡o. He ¡honld not

be rchrcta¡t to exgrcss such a rrcdicrl orpinion becauso he is no a specialist

in úrc particutar ficld involved, or becauso others with ¡rorc cxperience h¡ve
expreosed a differenl conclusios.

A phyrician i¡ not an advocatc. Sh¡ld tE cåange his mild
üec¡use of ncw faÊtt or other evílence, he ¡hould not hasitalc to €xpress

hiûtsdf accordingly.

-9-
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K. Ilypothcdcal Aueetlolrr

It iÊ freqt¡edly tæaefiea4, nuæ hypoú*ical çesiom in eliciring

æsümony ftom expe¡t wiucgw, h[ thÉe $llsimt can be very tooblæoørc
ard confireing uolecs propr ç¡¡c i¡ taien to be n¡rc that ¡lt ü¡e elGûøtro
of thc qtte*íon arc clearly Expre¡scd md ¡rc not anbiguouo. They ñuiher
rnust progerly ref,cct the testirmny whlch h¡¡ been submittsl or whidr the
pa¡ty expect¡ to $lhnil in support of bis conæntions. It is thersfore
rçcommcrìdÊd ûr¡t whe¡we¡ fta¡iblc ürc queetion ¡hodd b rubmittcd by

úE rttoræy to the phyrician in ¿dy¡m¡ in wrincn frrm þ elimin¡þ, ¡o frr
æ poesible, rny misun&rrúdilg thu mitht othenvicc ari¡c. If the
hypoùeúcal quection is lengthy or coÍrylicat€d, I ir preferable prætice,

whcævcr po*liblc, for dÉ ¡üorney to õubm¡t it lo hc ryocing cunæl and,

if need bo, þ di¡c¡¡ss it with tlrc oor¡rl in ch¡mbcrs in ¡dv¡ncp o{ Grding
it !o üe phyricim o¡ thc stand.

Ihe cxput wiurss, in artwering thc qucstion, mtstof couræ,
¡r¡l¡e ¡¡¡c llut tË udËßtanft d// its rtrÊdbd cleíEnt¡ and üú tt is complcæ

cnough so tbu he c¡D pÌopÊrly prÊdic¡¡e an opioiol tlpreon.
îlp ¡n¡wer to thc hypcthctical çe*ion mus þ bß€d

exclusively or the frds stard itr the hypuh*icat S¡cs¡io¡- No o¡her fastc

can form Érc bast¡ fu¡ thc angwcr.

{'i1fii'i
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vr. coMpENsATroN Fon nmnrcar, RDFoRrs,
DEPOSITIONS AI\D COTJRT APPEANAN{CES

It is diff'reuh to ælablish prccisc rulcs governing physicians'
fce¡ for mcdic¡l ¡eports, dcpositions and court apperrrncer. Howevcr, it
is importantthat ftos b6 reason¡ble. If foes a¡e discust¿d ald agreed upon

in edvance by the phyeician and the attomey, a major cause'of possible

misunderst¡ndioS a¡td disôatisf¡ction will be eliminated. '

A. Cornpensatlon Must Not be Condngant
Upon Outcome of thc Suit

Urder no circumst¿nc$ may a physician chargc a fee for an

cxamination or for tesfimony which ir contingent upon the outcüne of the
lawsuit.

B. Responsibl[ty for Pryment of Physician's Cherges

An arorncy is ethically forùidden to pay debu, mcdic¡l or
orhenr¡isc. incuned þ a clicnt. However, where fte atto¡trey contrÀcts for
scrvices on behalf of his client, whlchexpflses arÊ nec€*eery to the prcper
preparation and preserfation of th client's casc, hc should erpcct to mskc
payment fur the E€rr'iccs. Therefore, while the attomÊy should not (and

ethically crnrrot) pay for or guanatee payment of medical services rpndercd
to the clienl, hc should make paymurt directly ûo the physician for medical
reporß, confcrenccs with the physician, time spent in dcpositions or in murt
u¡d then lmt m hic client for rcpayrnent of thcse costs advanced on behalf

of thp client.
A lauryer rnust have thc pcrmission of his clíent in o¡der to

de.duct and pay úÊ doctor's bill fron úrc proceeds of thc litigation or
scttlcntrt. Attadnd ac "ExhibitA" ls a rocommendod form of authorization

and agrcement to pay r physician'c fecs. If a doctor desires thct a lawyer
deduc¡ and gay his feas from dre proceeds of the litþtioo or settlcrnent,

he should request ftst the attoírcy obtain thc client's signaturc on ¡uch an

authorization If ¡uch rcqr¡pst is made of the attorney ütd thc client rcfuses

to sign the authorizätbn, the anorncy should immcdiately, in writing, notifr
thc doctor so that the doctor can take appropriale action. A¡Ty dispute ae

to tìc charges should be settlcd batwecn the physician and his patient, and

thr prtieut ¡hould be aware of the fact that he is li¿ble for paynrant of the
physician's fees regardless of the outoome of thc litigation-

-t l-
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The physicirn sbould bill thc patient and riot tlre anorney for
m€dical services rsndered þ the patipnt. Thc physicían dnuld bitl tlre
at¡oíEy for ¡r¡odicaHcgal ærvbes such æ exa¡ninab¡u, rcports, @siúons,
Ëfc. The atûorncy shonld pay tlrse â$(n¡nts pronËV and as they are bilhd,
and sho¡Id nol await the outcoræ of litigrtion or setilemer¡t before paying
the sam.

C. Guldclinc for Phyriclan'r Cbrrgs to L¡wycr

An moræy $urld mt r€quest or subpoøu a physiciatr !o tc$iry
å,s afl Êxpcrt witnecs without nating ¡rrasgcments for cornpeosation. It is
ínrponant that úrese charges be f¿ir ad reason¡ble,

While it fu recog¡rizcd tbat any sugCe$d fee schedule bc

modiñed from tir¡e to timc in order to reflect çur€nl nedicsl charges ard
ecooomic tronds, the following is a suggesæd guidelhe:

1. Pæparuionof medicalrc.Fortõ- Same ba¡is as per hour or
unit of time chargc to patitnt for
conrultdion.

2. Reproducthn or copying
of any records or fcports

- The normal cqpying cturge.

3. Confere¡ces with lawyer,
iocluding ptcparatioa for
trial or dcpooition testirnony

4. hcparation for deposition
or trial æetimony

5. Dcposition tcstimony

- Same basis as per hour or
unir of time chrrge 1o patient for
co¡rsultatio¡.

- Sane basis as per hour or
unit of tinn charge to patient for
cusultatio¡i.

- On basís of or¡e to one aud
one-half ti[çs the per hour ot unit
of time charge to patient for
sonsultation depending upon tlæ
conplexity of isstæs.

'il
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6. Court Tcstimony

Factors m bc considÊfcd in
dctermining charges are:

a. Time away fro¡n ofücc
necessitatcd ùy Eial
tectimony.

b. Ttc physician'l experieocc

in trcating the patícÉ's
nedic¡l prublem at isrue,

c. the physician'¡ edwatbn
and training conccming the

medical ficld or field¡
atr€útËd by thc rdical
problcm at issue.

7, Cancellation of dcposition
m tríal ûpp€arance

E. tÞlay in trial tcstimony

COMIVÍITTEE NOTE:

- On basis of one to one a¡d
orrc{ralf ti¡nes the per hour or unit
chargc to paticnt for con¡ult¡tion
depending on úe coruplêúty of he
i¡sues.

- No chargeif no ñnonci¡rl locs from
cancellatím; oúcnrisc remnable
chargc ou the sarne basis æ pcr
hour or u¡it of time chargc to
patient for consult¡tion,

- No charge if lawyer follows
prncedurc in Scction V; othen'isc
samc as 7 above,

Thc cq¡mitt€e rtcognizes tri ttrc taric for hourty
ctnrgcs or units of drræ m¡y yary with tl¡e
prysician a¡¡d the speæialty. However, úê fcÊ

clnrged ¡m¡¡t bc nnm¡rablp and hir l<ecping in
miú ûe fåct thåt thc paticnt mrst ultfunrtdy pny

thc chargec,

-13-
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vII. ARBITRATIONCOMMITIEE

t. Tlæ Medical Legal Liaison Committoe sh¡ll ñ¡nctbn as

an Arbitration Commi$ee. The members of sucb cornninee strsü be

appoioted by th€ respective associ¡tions and shall servÊ st tÌæir pleasure.

Z. Tlrc prrpose of strh co¡rmittee sh¡ll to be to aÈitrate non-

malpracticc foreosic medicine disputes between me¡hbbrs of the two
profescions, and to cúæ¡tc and advise the panicipants to the dispute.

3. Sinoe unsolved dis¡rær between members of üe rlrcdicel

and legal proftsaions may be harmfr¡l to harmoniq¡s pl+ioqships belwcen

the two professions, nrember¡ ofeach profession are urged lo submit such

gríevarc n the a¡biration oomninee,

4, A grbvance mry be urbmhted in writhg to the Gxccutile

di¡ector of cifher associ¡tion or dirertly to thc Medical Iægrl Liaison

Comnrinee. The Medipal lægal Liaison Comsriroc ñuctioníng as an

arbitration cornnittee slull strord tlre party oo¡npÛained agai¡ñt ü qppod¡oity

to respond in witing. Sl¡ch committæ, wlpn it deeors aproprixe, may make

furtls inqul¡y into thc sübject matler of tlæ dispue and may r€que$ ÚtÊ

garticipants presênt themselves at ¡n informal hearing.

5. Tle ¡¡bitration panel shaltconsistof two lawyers andone

physician, üuorgh no opinion of srh paræl shall bc thc docision of thepanel
without he consent of the physician.

6. The dscision of tho panel shâll bç in writing and addreued

to cadr panicipant of thc disprte.

it
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EXHIBIT A _ ATITHORüZATION A¡ID AGREEMENT
TO PAY PHYSICIAI\T'S ¡EF^s

I, , hcreÐ amho¡ize

a¡d di¡ect my stûor¡rcy, to Pqy

promptly to , M.D.,/D,O.,

frrom my portion of thc procccds of any recovery whidr ruy be paid

to mc through my attorn€y as a rcsult of the injurics sustained þ me

( )on ,19-,
the unpairl balmoe of ory rcaronable charges for professional rgr"i"""

rcndered by said physician and his assci¡tÂs on my behalf, sairt professional

services to i¡rcludc lho¡c fur tlciatrncnt herctoforc o¡ hc¡cafrcr rcndcrcd to

thc timc of ürc ætttcment orrgcovÊry, I uderstand that this docc not rclicvc

mc of my persm¡l rcryonsibility for all sr¡ch charger in the cvcnt of an

insufficicnt or no recovcry.

I ñ¡rthcr authorize said physician o fi¡rnish said anorncy witb æy

rcports he may rcqucst in ¡cftrem¡ to ssid ¡njuricl.

DATED:

?atient

Attomcy

APPROVED AND ACTEPTED:

DATED:

-15-

t

i
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Paãlisfttd by tfie Smn Bar of Arizona'

Guidelines fo, Interþrafessionøl
Relationsfrips in Lega|

:'

, Proceedings
:

: Tbank ¡¿og to Qe fcilloüiirg organizations'and as¡cciafions witt¡out whosè' l

input'thçse gui4çtiries eoup.not have becn cornpletåi.' .' , - '.
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J oi nt Go mm,iÍtee,on I n terþrafess;iona I
R¿latio,nsh'iþs' 

*,

nry.. RreOcricn uari,ri' Ar¡pey, Chair

Atty. CÍiarlei'L. Arnold
'Atty, Roberr Dean Bohm'

Açty. CarolCampbcllCure . 
..

Atry. Stanléy J. lvlarks

Atty.,Co¡bin V.¿ndemcer .'

Dr., Jacqueiine'A. Chadwíck

Dr. Roben E. Dahl

,Dr. Aynne Henry

Dr. Berþ Kjetlberg

Dr. H. Ted Po¿ieiki

Dr. N. Edwiir Weathersby

Dr. John Zarskc

Preface

' Arizona and varioui healrh care proiidErs.; Jusi as the "Zlakec Rúles"'were
'' 

adopred rc trét¡, change çhe 
;legal climate". of our e ivil jusrice sys¡cm, thesc

i

g.uidelinès are dèsigned to help improve the rêlationships betrveen attorneys

an¿ hialth cdrc providêrs ih our sygtem of justice. lvlany thanks ere.in oide i.
: ' to the.hard-woiking membçrs oi the Comminee who dtvoced manv lgng..

houÀ'cothe projecl lt is hoped th¡t thesc þúidelines will hetp "bridge rhc.

gap" ihdt has u¡iforiunat"iy 
"iirrca 

for toô'ioni berwçen shL health care 
.'

profes'sions'and the bar.

Note, '.' ':' . , -. .

Ttre ¡Lrni "pg¡ienr/clienq';
artorne ,clíents'and. ce nain

..as iliçnm. .

.. . j

â$ u$ed iq this doeum"ot, rËfèi¡'to physician paciencs, .

healch care provider specialìsts.whó.rcfer tô thcir. patients

L_.
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Gaidelinbs for Interprofæsional Rcl¿tíonshíps in legøl Proæedings

Thhle of Contenß

Health Care Provider's'Responsibilicies l:...........
Lawyer's Responsibilities....................-...............,

4
5
'6

EXAMINATIONS .... 4

Definirions ...,.......

DEPOSITIONS

Nacure and. Purpose. ..................-r.ii.. r.......,r.. 6

Healsh Caie. Provider's Responsib ilities .............'. ¡.., .:,....,. 7

LâwJ¡er's Responsibilicies..............:...,...............'...-..,.....;.. I

RELATIONSHIP OF HEALTI-J CARE
PROVIDER AND LAWYER.
BEFORE TRIAL .9

Providers and L4wyers 9

I
f.

3
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' I .':.

Guidelines for In
Relationshiþis in

;fhe 
apprriaches -oll u heakh cure provider rvhcn scrving a. rèóchc'dule thc timc, clie hearlth clrc proviàcr mrY 6e iusrif ied

. pritient and of a lawyer;;Ñ;""r¡;C o 
"tk¡,t 

in lcfrrtprocecd- in chrrging t'or the canc'elqrJ,appointmcn,. ' ' :

íngs differ subsranrially Diagnosis ánd trc¡¡cmenc,involves_
t ,' de'cisions made by health care þrovidcrs through a proccss of

:

.

'

health'careprcv Ítþequèrtionsputto .'
rhe healrh cari nsweis *iil.be.-

. . .'fhe exqmi laùryera$reçmenr ór
c.ourr order. :.Thc hc¡l.th care providcr should bc given r copy 

.
of irny written agreement or couil ofdêr which. $ets out the'.

bencfir of rhe patiendclicnr., límim tifan examina¡ion, The he'¡¡lrh care brcividá may decrine

å:itjr."',tilJïffli"li"1 ro ðo rn cxàminacibn if he oi shc rhihþ ,i'¿sé li*iio,ions mri,

,'
-

.. ì,.

'

:

' :, - r

Exøminatiotis , ' n urrRsborts' : ;

'r- ' ..'.-- 'ì 
t'. ;;

.Gcntral
.'t.The taw provìrtes chaiâpcrson who brings a lawsditrnay

bê reiiuired'6y thc äpposing pa$y to undergo'a méntal or

. ,_, 
. I :

.:.

tr
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G a ide t i nes fo r I nterp rofess ioúl R'elati o ra'lì þs ìn Lega ! P rcteedings

irre prep,rred 
'by 

or .pnrler. the sirpeivision qf r¡" heulth cáre
provir.ler. rclrrring to an individurtl's physical o(.mental condi-
rion, rnedical hisÈory or medicd care and tre¡t.mcnt. , ' n
. .,. Froper Authorizariqn Records rrnd prdcn{clie nt health . shou d

caÍe ínflormlrion in rhe recortJs ire confidential .rnd privilegètt, .ftrr fututÈ treùtmedi, if ¿rny, ihe effect or ag¡¡ruvalion of rny Pre-
and generally crnnot bi disçussed wich; oi released ró, irnyonc.
with'duca properly.signèd nurhorization by thé prrtiendclient or
his legally au¡horizctJ represeûcati{/e; (r'.a,, purenc of minÙr
child, gurrrtlian or pcnron lppoinred under t metlical porver of
rcorne;rl. -Ihe :¡uthorization should includc rhc l'<rllorving:
' (l)'fhe riiiñe ot'the paticnt/clien¡;.'

. (Z)Thc. nd¡ne of rhe fupility,'program pr pçrson .rhut is to
make ¡he disclosirrq.

(¡)The tiame oi drtå of çhe persorÍ oi orgrnizution ro which
¡hç.disclosure is to bo mude; ''

._ (4)The p.urpose'or need.for rlisctosure¡

. . (5)The ex¡en¡ or natu¡e'of ¡hc inform¿¡ion tp be-disclosed:
(ó)The cxpiration d'¿te.of th* uuthorization;

. (7)Spacifie¿tion rc io the ¡élease þf uny. communicable'
diseuse intbrm¡rtí<¡n, or ony rlrug rnd ¡lcohol coun,séling infor-
.marion if the ticiliry is covered try fedcruland smte rggllations;

(8)Such orher informnrion ls muy be-required by.lawl:¡nd
(9)The siginature of.dìe paticnldienr ur his/her autho:

riãed represeiiutive, ând.dati of 'signature.' 
There ¡re somc'siturtions in which ¿n tuthoìiz'¡Eion lor

'rele¡¡ie of jnlbrmation is nor rec¡uiied, For cxample, a rccord

exiSting injury or condition, and pmjected.convalescence.)i
(8)fn injun'c¡ses, ¡¡ str¡Eèment.s¡¡ying wh,¡t. if an-v., of thc

.pacièai/cliinr's prrrblcms ¡¡ç relltcd ro the ¿cc:itJent or ò¡h'er

ocçr.¡rrcnqe ('l'he larvyer neêds rhE healch cdre provider's
opìnìon rvirhin ¡¡ re¡sonable probatrility. To sote soorerhing ro

-(9)[f 
requested by ¡he lawycr' ¡¡ srltement '¡s to whethcr

tÞe eg:rl smndards
('for

tofthecharges
tìr n piovide d up to.the.dare olthe
re 

,lriryyerconsultaiioni 
dhoulcl;bi

su
c¿re iosts, ifirppropriate. 

,

Charycs. î1li 
"harg", 

for piipaiing c re¡roir shonld'be
arranged wi¡h ¡he llwt¡er luJort ot ¿c the time the examinrrcion

may be raleased to ¡¡ liceising Þoard for he¿lch c¡¡re þro.viders . is scheduled rrr rhe reoorr is recuested.

';o,*";ri.;1,"¡rr, 
rn i"u.'fo"rion of professionari:î:iiî, 

Records,' , 
. 
', 

.. , , . .

achild's I l= cooproriot. Thi hcrrlth care pmüider shoûld recognizé
errDle or rhàt nlrhough the hbolth clte proviiJèr, 'or the orgunizrtions.for
tt issue. which'hi or she works, bwn the reconls, patiènrs/clienrc have
workerls

' sionbl.reqiew orgalrizarionb (P RO's).
j-.

H¿aldz Care Proa,ider's Resþonsiùilities ' I '

.-.- -:-.-r',- .

. dêrshoultl'not
Repons. ì strc4imento'i

ent há$ rtutho-.' -' ' 'Tinnþ conptiþici' A'vulid requèst for a reporc should'be' 
rieetr such triscirssions. ivhny relerse rorms say that no tliscus-
sionispermirred. ; ' :,

'$ul)poøuu, 'IÌci m¡ke che court system work, the Arizonii

: '. (l) \{hen chçrc is a quescion aboùt'the propriety of the
,:,, (J)Narureof exeminarioirandfindings; ,,'... r. .witness volunrarily frcducirig doctrments ind m¡terills'or'
' : (4)Resulcs' öf lcbþrarory work, .*-nayi; 

'eonsultarions and. resiifying. Some:imes this is done ar the requési of the wirness

rbh.itestq:' , "'r; , ,l . 
'''

; ..
'. 

'J

l'
I

t'
I
I

I

I

I

I

t

t'
I
I
I

I
I
t_

--
L

ì
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. (2) Whcn theperson muk[ng the airangemen¡i wilnrs ro be
sure that the doéuments and mureriàls:rre produced oi thac rhc
person appeilrs tr rhe cime anil place spccified ro give resti-
mciny. :

SorncÍimes a subpoena.mrry bethe most pructicill ¿nd best
yay io meer rhe need for tecords. The'health.c¿re provi<!èr or
his or her recoicls cusiodirrn inay bc subfóenaed co.pròduce all'
records relating co che pitienr/clienc. Somerimes u subpoen¡l
is accomplnicrl blr u writren ûurhorizarion tir¡ release of cho'
records. If. so, thc ieiords may be produced ¿rr chc phce
designdted in ¡he subpoena. Somcríme s ir may be possible r<i

¡rrílnge æ providè',r copy of thc m'¡te ri.Àls be¡ngsought withouc
' rhe neces$icy o6 [i'.rving a person prorJuce the mùrcrials ar thc
. tirne and pl,ace speciÍrcd in rhe subpdenal 

'Flowever, 
if the

bpoena
writren
n prder
Ith c¿re

'previdcr.should notify thc acrorney requesdng the subpoena
th'¡r chç hi¿lch N;rre provider i¡ required io object ¿ntllsserc ¡hc

'privilege. If chê lawyer insists on thc heakh care providerls
. ¡¡pPci¡rance, then the he¡rhh c:rre ptovider musr'appcdr an<l

, . object or's'cek an order of protection fiom thc coltrc
The¡'e ia,u luirr ln fuizong pçrm¡tríng.medical records

' ,cústodians.of hosiitat: ró sen!'rec-ords undç¡.seal io qhc court
n which
tions wì
s undqr

nol ako fih g arittet.objenión ø¡iti ilie'ro|r¡ ia nsponSti to a
' suòpana ièeåing rccordr. A top¡ itf be objectìm nti¡t b¿ sint Ìo lùe

. if personal aitgndance is required iir rclarion ro thc production', of.chëdòcuments; 
'. " '... .

Crininal Casts. Fràm ¡imè tó timè reqdrds are subpocnaed
ìn crimin¿l.cases. Cri.mi nal subpocnas are normal ly requ ired ro
be issucd by a courc wiihin Arizo¡i¡r.¿¡ndiserved upo¡r the health

'cars prov
à- writ¡en

. nosuchi

. þmyider
. Objections, if rny,.to thelsubþoena should.be submittcrJ m the
courf which issued the-.subpoên* I '

Lawt y er's Resp o ¡1r ¡ ¡¡ ¡ r¿,

Au¡horizadion for Relcr¡e of Infprm¿rtion. Generully tfre
law,vcrmuscsccure rnd include with.rhc request faf r-ecorrls the

,parierì(elíeni's written :ruthorÍzation.[dr the .retd¡¡se of the

.pãúendclienCs inlormution. The requcsr should imlìc¡re wha¡
porcions ol the pltiendclient's iecoids rre being requestcd.
The lawyct should not requesr whs¡ is not ncedeil. T'he
.requesc should be.made.in a tímeIj; nianner. '
' ' Ifçhe lowyer believes rh¿t'no in¡rhorizatiqn is neèdeit ro

ger chc recr¡rils, rhe l:rw¡-er shoulcl inloim the cuscorlian oflthe
records ¿c che time the requcsr is madc of chc legal basis for
obtaining copics of rhe records wi¡tÌour an au¡hoiiiarion, '['he
luwyer should be prepare d co furnish evidence of the b¡tsis for
that beliif ¡othç custodian.of thc records. 

' 
.

Su bpoenls. Requesting reçoids through.a subpoena plaöcs
a subsranci¡rl buiden on rhe health 'c$è provider or records
custodian. The larvyer shäuld cooper:rce in rrying to work ou!
satisfaciory urrangeminrs for providing the mrrc¡ill which
would be less bu¡densome th:rn côrirpliuncc witÈ¡ a subpoenit.

, Churges. fhe luwyer hus che priinary responsibility to

.work rcquested..Thc
be ananged wi¡h the
ío¡ is scheduled orfhe

reporcis rpquesterl. If there is to be arry limirarion on how or
whcn rhc layye r will pry, buch limirarion musc be disclosed ro
¡he healrh.care pro,yider ¡¡i rhe rime rhe report or records ¡rre

rcquestecl.

Naniy an.d PurltOse

' At a iJeposirion, oral tóstimony. is given by a ri'itness in
¿nsli'er to q.ueptions asked by the låwyers for rhe pdrcieç in.a'
l¡ivsuic The cleposirion is an bfficial proceeding urirhorized by
l¡rw to lin<l out .rvhut the facts of rhe case are, co preserve
,restimony flor trisl or as,r substirute fqi huving the wicness
tcstifl'at the cri¡I. The ¡vitness is usually 'ltJcposed" iri an
informal seiring, such as a iarvyer's or'heàltti care providerJs

offïce. rathèr than in æcourtroom. The procéeding bcgins by
adminisre iing rh'e stand4rd o¿rh so the heahh care þrovider or
ocher.wiÉness is under the samè obligurion co.rell rhe rrurh and
,faces the sarne penalries ofþerjury as in a forrñ¿l courÈroom
Scrring, 'Aftel rhe olth-taking, ¡ coùrr repomer ¡akes dt¡wn

the c¡se iñ a :'dlscovery.'i The discovery

þiocess is bro be asked'är iiscovery.which
would'not bc

' Thc quê the ¡¡nsweis giv.en are tra,nJ
scribcd inro ii permanent reöord. When the restimony is fully
transcribéd, ir is'submicæd to rhe hb+lrh ccre þrovidcr for
eximínriion and re lding,.unless such exambarion and.¡e ¿dìng
is waived by rhe healtñ care provjdci arid thè plrdes., ThËÌ'

' . Repons, Requesu for repors'sirould bé m¿de or con-
firmed in wricinfr, The rèqucst shbpld srate who the lawycr

t-
! --

L

l

g

I

:

6
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Gaidelìaes for Interprofæsiona| ReIationsiips in Legal Proceedings

attorneyrequerdñgthatchejhe¡¡l¡hcri¡eprdviderreadondsign .explain gnil clurifly thoughts and i¡Jeus, iî h¿s no¡ scrved its
the deposition is resgrnsíble fo¡ the reirsonal¡le chlrgis of purpose. Sometimcs ir may be nccessary r<l tbllow rechnicàl .

rerdíng and òignìng rhc déposition. .Anv changes.in form b¡ terms rvirh simplificd cxflunutions or illustrar¡ìons.'The he alth
.su
ad.
dê
he

: (¡ucsrion "ves" or "no." ffthe health care provider believes
:rhe partics ;rgrce rh'lc signin¡¡ is not nccc"-s¡rry or rhe lrcuhh care . ihat " ycs" or "nri' rl<rcs not lcc uraccly unsrvet che qucsrion, h c
'provirlc'r is ill'or c¡¡nhet.be for¡nrl oi rctì¡scs ro sign, Thc hr...ahh or she should so infrrrm rhe qr ill otien
care.providershouldreturnthctranscriptrothereporrerwirhin perrnirchéhcaÍrhcareprovide ansrvcr. 1

30 days:òf receiving il If rhe he¿lth caie proviilcr.hils not . Objeedon to Questiom. u. r¡ircs,'
:'rellrrnedrhetranscriptwirhintheJ0days,rhereporierwill.sign donwhichhrsbeenoskedb.y.anoil¡erhwyer: Theheqltþcare

it tnd fonvàrd it to the þrrrtics wirh. rin expluhirtion of why the providershould rp¡cJecide legal quescioris by mrrking up his or

. hq¡lthc¿reprovideqh'adnocsigned.ilknôivn. Ifrhe he¿hhcare hermind¡hatcecrinquärrionsare'imþropêrandeithcrrefirs-
. provirlericfuiertosign,thereporterw?llsigncherr.rnscripcand 'ingrodnsrvcrorrrcrring:chcquestionasifirwereunimporrûnr
will ¡lso put dow.n tny rei¡son given for refusing to sign, if or insignifican¡ rnd chèrèfore lnsrd,ering only in pait, If thc
known. The transcriptcan often.be used evcn if thã healtñc,rre hetlthitre'pr<rviúer lcels thrt ù que:rrion ¡i improptr an<f rlrerc'

. provider has r[ot signed ic. is no objecrion, rJre hcal¡h cure provicler iniry aók the lawyer rvho
'inanged'for the.tesrimony whcthcr the question musr bè'

ÍIeahl Care Proaider'!.RêsþorÆibilities . .' ' ""-''öuorir"r¡.rirei'"ro;l"i;;.''' 
ThJ'r"ruy., needs an

Géner"ry. rhe he¡rrh ca¡cprovider has rn obriguríon irs ii'l'1lJÏi'itìittälnlfr*:l*lìr:J:'ï"ffru'*l*
part of his or hercivic responsibility to,pärticip:rte in rhe legai believe. rhar, basèd upon his or her knorvledge of his or her
pioces$ when there aie.question.s about ¡r pacíenr/èlient rg disciplincundrhecase iicrs,thesubjccrofrheopinionisnrore
,whom che hê¡rlth crre pøvider hrs,provided'neatròenc. 'fhe likely ro be t¡ue thr¡n not. Puc in te¡ms of perce nragc, ttie
heakh c'¡re prbvidcr mtry, but doeÈ not have to, becomç prilbab'iliry rnúsr be greuter rhui Stl%, A heal¡h cure providlr
involved in ¡r c¡l.ie in which he or shc hàs had no professional shor¡ld not be rçlL¡cunr ro express.¿n oþinioi l¡ecause other
relurionship wirh 'the patientþlicnc. health crrre prov[de rs htve érpressed differen¡ opinions. lf nerv

Time and PI¿ce. The lawyerand the henl¡h e¡ie provi<Jer . facrs.or othcr.opinions ure bioughr to ¡¡ hetlth care piovirJer'r
should try ro agree on p. rime and placri for the-deposition- The ' rrcsqrion which d¿use l changc or modificarion of the opinion, '

- hè¡¡lrh earc þrovider mi¡st.underscËn<l rhat itjs noc irlwlys' he or.she,'should,not hcsiure ro sny so. 'lf the heakh care.

:iiilT,:ii:i:äl,i"ij:
nient urrungcments. lf thc '

deposidon is held at'the hcalth caró.providcr's.offìcc, evêry
effort should be made to assurè .ttr¿c the deposition ir iror
interrupted excepc by à truc emergency. [f un emèrgency .. Flypothétigrl Quescions. A health cure provider. should
prçvênts thè hcalth crre prouidcr ftom app-e-lring*t thc sched- mi¡ke sure fhat irll elenrenrs of, a. hypotherical quesrion are
uled time, the parties should bê give4 as much 'noticc as understood und that dre,question is'compleie enough. tr.r be

answered, -lhe unsrvcr mubt be basecl exclusilely on the f¡cts
s¡lrtecl in rhe þypothetical ques¡ìon. tf rhe ilealth crrre piovitlcr
c¿n answer sùch i question, he oishe musr do so. On the orhcr
hund, if,rhe heul¡h care providc.rcanno! answer che quesrion
withour special srtudy or rhc questibn does no¡ conmin sr¡fli-

sirion,' clenr facrs.ro'forin.irn anSwer, rhe hetlth ccre provider should
lierrc's, s¿yso.." . . : 

:

or she Cross Exr'min¿tion.,'The. luwyrr's job is to piÊdent'the

,,"',Í,filTiiïJ";,:'ïifiïlïåi,it:.îl}:i*Jffi ti:1,:i1î
should huvc m às needed. /r.. 'cruse. .-lhç lawyer's qucstioni rirc iniendcd ro show faqs
hertlth care p rm ir professiohal beating on theweílhtan,l credibiiiryofrhè healthorreprovider's:'' oþiniön. Howeve r, if the hcalth clrc provider has.un opinibn, ,

' he or she can be rçquired ro stare rhe súbs¡airce of.the opínion' 
.

o¡ observations... ' 
.
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led by subpocnu. Lrsúllly the
' ncluding thc timè ancl placs.

should lie worked our beiweçn the health ólre provirJe rand che
' j lurvyer: Srrmcrímes. o¡en whên ¡he'hcalth circ pro¡riderrrn<l

'lalvyer 
agreè, ttierc uri ié¡lsons for using ir subpoÈna,.. [Jndcr

Ari'¿onu larv, iiny lawyer who is rcptesenring one. of the partius
, in u r:i¡st mrtv issuc a.strl>p<lena rhirr-ret¡Lrires I rvitncSs to:¡ttenrj

u ctcposition,'huaring or triul.
. 'Atrendancc is not ret¡uired unless rhe s¡¡¡ndurd witness

' fees are puir.l ór cendèred in cush br'by check, rogether with
. travel fcçs. A hq¡lth c:lre provir.ler rnuy bc enti rled' ro ¿ddi¡ional' 

f.ecs if,testifuing i¡s ùn êxpert wirness;.hÑevet, lhese feès.do
tirne oJ service qf ihe
quired ro be tcndered

- the strrré, r.rr Àn officei
s ilri ser b.Y rhe state' legislature, burexprn rv[tness fces are to be agieÊd upon by,the

. . he¿lfh clre providér'ind the larv.yer rvho rcciuesrs the opinion.

. dêposition unless orher lr¡un[eménts hcve becn m¿de rvich t]re

. thc subþtrcna. bor¡r'

.covererJ by th e.trq,

nsulr wìth the sub-

ie¿lth care
inay. limit

t. rion. Objec
rtie larvyet

. issûi¡g the.í'ubpriinr. ' :-

'lt¡¿trlåia ¡i HøntsÍtip. .If the time rntl. pla'ce described in

la'rvye¡;'¡ he¡¡lrh care prouirler should disôuss the póþlem w't'rh

¿s wþll as th€ {ctual sition should bc
discussecl. und agrecrl moun! otlmoney
¿l peßon is trying ro. cirnsidcration in .,'
dereimiiring chùrges. If I he¿¡hh clrc provider is tesiifying as

an expert.rrirness, givìng opinipns on mùriers which requiie
analysis bcyond chc trc.l¡rmeñ¡ record, consiclerltirrn mly'afso
be given.to:

j ( l.)the difflculry ofrhe rvork done in preplraÌion to tesrify;
(2):rnv spccill lcvcl of experrisc rlìc heulth curr: provi<Jer

h¿u i.n rhe urc¿¡l irnd. . -
(.])rhe extcnsivencis of uny requiçd réscdrcb.

':
'Laøy er's Respo ns iN li ties

' Time and Place, .ii ünwer shou[ú contacr the:heulth cr¡re

provi<Ièr whure celtimony is ,tcsired ls þr in ¡dvrnçe rs is
p(irct¡cal to try to ùgrec ûn ¡ clme .and plrrçe, ior the deposition.

' A rcusonuble ef fort should be'rnodc to uccommodlce the health
c,rré provider ¿lnd rhe orher purries. lf rhe l.nlnfiemcnts ¿re

ôr.u[,' rhey should þe confirrñcd in'writing. 
''Cancellutions 

¿re

, very inconvenicnt. tbr everyoni, [f ít'is necpsslry to ci¡nuel or

reschéduts the dçposírion, mutual cóurtesy anrl'respbcr re-
riuire notifving the he¿lth carc ptoyirler ¡nd the purtleS as soon.
as þircriclblei .Whcn the heulth c'¿re provirJer does nor h¿ve a

rcr-ion¡ble' opportuníry to. fill the timE, ic.is re¡¡son:¡blc .to
''expec! rhar ihe hcolth e¡tc provlder will chlrge for ¡he rinte
lost.. . .

: PurpoSe,.ScopF rnd Duruion. .A reasonrble period of .

.rimc before.thi clepositi'on, the làwyer on. whose behrilf qhe, I

he lawyer shþuld.let rhe herlrh :

c:¡rc ce whlt, if ..rnv, m:ireiials ìn
addi fitc the hèrlth crre provider.'.
.shoukl bring to rhe'deþosirioir. . C¿ire should be roken tò
describe the materialp in enough det'¡íl so tl¡ere js no.doubt'

.,of rhe tr¿inicri¡it itrorila ue rurriishcd ro rhe healih care provider
. far enough in udvaric.c.of;¡[re d¡rte for the health crre piovidêr's

. r.esúid¡ony ço allqw full review ofi rhe cranscripr, .;.enriEled to ie¡¡soirable co¡nperisrrrion for dme sp'ent concerniirg.
che mÍ¡tcer. In. tlerermining whar is.reusonable óbriþens¡¡tion, . Chlrges, 'fhe laivyelshôuld

the he,rlch crireþir¡vjdecbefore theconsid.erarion'may be giveh to whrrc
.prbvider,is e¡iritlêd to
spent coqcerning the
hcalrh,c¡rè iim'¿ider ii

discuss compens¡¡tion with
rleposition. Thc he¿lth c¡¡e

reasoÄablc conpeûsation foq rhe,
mäfter excepc in the crse rvhcre

ume

iinóorne tbe hechh çarc

I p'¿fry.lb rhe Rcrion.
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G a i de I i n es fo r I n a rp roþ ¡ i o n a t Re t a t i o ns 11 i¡ts iit, Lrya I P ro ned i ngs

Relationshìp of Heattlr. Ca¡e

Propider and Lalrp¡yer

Beforq Trial j

Co$lirr of Inarest

tion of his or her'tesriñrony, any speciril leve.t,of êixpertise'thp
heitith care prqvirJe¡ h'¡s in his or her spcciultv. ahÜ thc exren-
.iiivene:u of i¡ny ieq¡rirgd ¡gsearch,'

Relatio,n;ltip of Heøltñ Çarv
Provider and Larøyer
During Trial

C¿ærel

While che ct¡nducc of ¡he tiusinesS of thc curtr'ts ctnnot
clepcrrd upçir rhe. corlveniencc of Iiriguncs, I'awycrs-or' ivic-

nesseE ürrångcmsn$ cun i¡ncl should l¡e nrlde for clrô uiten-
cluricc df che hr¡lth crrè providcr ¡rs.a rvitncss which consider

.. che proÎessionaleJem*nds upon thi'health care providcr's rinre.

As s-oon r herrlrh ed
r<¡ nonce ll hinr r he

hè'¡lrh cn e udvis hc
' âpproximure tínre ¡o bc lt rhe cotlrt house. 'lþe heaJrh care
provider should be nr¡ified try.plrone irs soon ùs practicrrble of"

...1-
any postponement ot seitlement of rhc t'asc.

Ãtterdanc¿ al 7 riql 
.

Fleuhh ÖarelProi,iitecs Duries.. À hêulttt clrc provider
has che simé ducy. rs a.ny other citizçn ¡o tesrit:v ,t a tri,rl. Our
syste¡r of iusticc depe¡ds úpon.heing ¡ble.to require. lny
cirizen'iu¡idnd'¡hce u¡ a judícíul proceeding arid ro live rcsti- '

monv regarcJing the cme. . by emer-
.gency, a he¿l¡h care provi An emer:
. genicy must'qlways invotve necd.s of a
.f,atient/client. ìf ¡.heirlch care prpvirJcr.h¡¡¡ rcceivèd ¡¡ su.t-
poenai he u she ¡akes the risk of'convincin! the court rhut rhe

emergeñcy was of sufficienr. graviry to justify the fnilure to
appelr ut.the proper cime,

, .l,lwyer'.s Duties.' A lawyer must gile rhc heakh ó¡re
'profidcr tinrcly notice ¡h¿$ his oi her cestimony.will bc nçedcd ,

ar trjrtl.. The he¡lth care prrrvider sh¡¡rrftJ be norifred'qf the 
.

anticiputetl triuf dsr¡e as soon r¡s ir is known. The lawyor shìruld
inakc every efforc to firrînge the time che health care provider
will bê caliecl ço rçslify. fhe llwyer should nor subpoenir o

her¡hh care providerwirhour pribr nòtice., The lawyer should .

notify rhe he¿lth crire provider pr<rmprlj. if the cme-is posi-
.pirncd'or if ¡he .he¡¡hh care ¡irølidçr will:not be rieedefl to,.
.re srify, . ,'

'l

Coa¿luct in Court

witnessqs pcrförm ln
tion of juscice. The'
and. respecdul of the
and considcririirn ire :

'he hcalth care ¡irovider shoultl re¡rlize,'.
thc "irrJvèrsury system," ii is permissible.'
relawyer co mke u parris:r4 cttitude Ìowqrd

lion from q lawyer rèpresenting one side o[ the e¡sç,, the hê¡rlth
cirre.provider..should'neiiher discuss tþc iase nor' givc uy
iñforin¿cion to tnyone from the other sidc r¡f the c¿se wilhouc
rhe exprdsi c'onçÉnt of the þurient/client'and/oi first constrlting

;"'1":,,Xlll
rrs consûltcd'' so, the

oet the'
shgultJ'
rc$no

rppesrlnc_c of.improprigry. ' 1 
... .

' Conferemeç ßetunteen H ¿altlt' Care P iou ide rc
aud Lauyen ' .' '.

- Necessiry for Conferêncer. He¡¡lth crre providèrs anrl'
Iawyers .must F.rirly and.adequately presënt tl¡e informacion
re.lrrtirrgtò t legal èonrrovcrsy. Êor thri¡ reasön, ¡¡nd beu¡use
mistakes.or omissions mrry bg iinpossible fo correcti a confer-
ence between the hc¿trh curê ¡írovider und thç la;tvyer w'ell.in
udvance. of .lny'dcposítions,.triuts or other.pr<¡cecdings is .
cruc'ialr., j .

. , Prcparatioà for Confereòóes. . Jhe responsibilicy..'tor
sche <l u I ing,.r conference rcsts wi tlr"the I urvyc i. .9u ffic i cn ¡ tim e

shoulti be rrlfoweil by borh panies for full d iscussiôn of the case,
Boch partics shoukl rcview all irertinenr reco_rds befóre che

cdnferenca, and shoi¡kl be prepured.. ro disci¡ss the isçues

invplvèd: : '":..
'. Fecs. Thc'health clre provider shouki .receive i reason-

¿rble fee florconferenées, which may includé telephone confcr-
enèes.. Unless.other arrangements have bcen mrrde, ihe lawyer
who,h¡s anonged for çhe'confqrbnce is respo¡sible tb¡ paying
the'he¡¡
amoûn¡
timé rh
deteimi

.rnattcrs whiêh reg¡uire
rhe hiuldr caiè provider.
kto be do.ne in PiePa-rr'

.i

r

I
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the.,testimony being elicited from rhe heclth care pîovider. differenr opinlons. ns are broughr l

I to ths healtli care p use him or her

".lle¿lth 
ctrc Providet's o"ï:ì; 

restifv imparri,rrrv, ru iiiH:5"''*'tt 
ioqiilershould

basis

heal to esrify l¡ttqút relarcl to for an o câre
. whe favorable ro one pàrrv"or ihe provider ot bc

oiher. Thehealrhórrreprovidershouùnorb"*n".-"d *ich compelled to offr:r an opinilon, Flowevqr' if asked for ¡n '

how rhe tcitimony rvill. ¿ffecr rlre rcst¡lr ol ¡he larvsuic +h; opinion, thc he¡rlth c'are provider mi¡s¡ stutc it,.if lie or shc has

funcdon of thc hc¡lrh crrc provider. is cci cnlighten rhc. cou¡r ¡s
un imparrial wirness. r H¡,potltctitul Qrestiotts. 'fhe ansrver io a hyporhericul.ques-
' 

Prvparation \aþn 'lktifyhry,. .The ht¡¿hh carc provìder cion .must be. bused exclûsively. on' the f¿c.rs smted in ¡be

should Écve fully reviewed dre pitièndctient;s iæe.anå record, hypotþcrical quesrion. It is essential rhar rhe heahh. c¡rre

nny deposirion riirr'he or she gcve, as well as rtÀy literaruie chat e elemencs and that thc question is
' is w¡rranrçcl 6çt'ore coming rd'"ourt. The hea¡-h care proyider q health care provider'can,properJy'

'should 
bc fully preparei to*respond t¡r qucstionsnbout thc lccts u9srion caD be answeretl, the herilth

or askin! for iàf*rionat opinions. Recorrls 
^ryl;,-.k";; 

care provider must give arl'tn$wer. [f rhe quesrion cannot be

.

' Respotße to. Qucstions by. tñe Láwyer W'io Cohed rhc H¿altlt .

' Can Prm;i¡ler to Tesrif¡, The health cirre provider shoultl eive .^-r_ r___r:e__-:__ _^jj__

"l.orrnr*énãrn"óLrt¡onsasked. Non-r"rrnJoi ñgrig; carb ¡lrovitl'er's qualifications, conipetence, credibiliry; bias,

shoutd be u*"d whén"u"r possible. Il rscimony:,il;l;ã; memorl, diagnosis, pioþosis and opinions witliin ¡he.fr'¡mc-

explain rnd clarify ¡¿eas, ii ri* no.r.r*.¡ i; Ñ,p"r".-¡om;- rvork.of appropria¡e legal procedure. [f the lawyer isking rhe

times ir rn,ry be'r*"."rru.y to follorv rectt,rì"ii rerms. wirh questionsgoesbeyondrheboundsofpropriety.thecour.torthe

timpiin*¿ .*pr."uriãil or í¡fi:strationr. 'n 
" 

trejrtt' 
"..i f."- ilî"ï:,îjt 

ôailèd th.e heal{. coJg provider âs. a witnesï iniy
., :

S¿¡

m

co ânswer the question, "yesl' or "no;" [f the herlth care rh
€nll ntng
rhe rion,
thp oFe
wou had

, asked.or limit'.the irnswçrÇ þiven- A lau'yer may object ro.a 
,

' question rvhich has beèn iskcd by anochcr larvyet or the j udge.
A witness should nor ansrvèr thc questioq until the cour¡ hâs'
iuled on ihe objecdon. If the courcàvénirlës rhe objection, rhe
t."lir'.*'" pr"üJ"fuy;';..h;q;;i"* Th;î;;i;h:;;; - 

cqre p.rovider.rnay also consid"r:

provider shouid nót declde legal q uesìions by makirig up his.or ( 1) the ditficulry of ¡þe work clone in prepararion to tcstify;
irei mind th;rt çerr¡in qu.sridã. 

"i" 
i¡rprop.i 

"n¿ "itt"iiè¡use 
. 

.(2). 
anT sPeciol lev'el of expertisç rhe hecl¡h care þrovider

to rrnswèr or'rrert the ouestión os if ir were unimoortanr or hæ in,the area; 4itd . r'

í"'¡s;#;;;';ã, i¡"i.iä'";";r"Èi¡"¿;iyîprr¡ìF;i;ñ;; (3) thc bxrensivencbs.oTány reqqircd rcse¿ïch.
.feels. thad a qucirion'is improper and therc is no objecrion, he 

.

or she .may ask thc. coun .whether the question must b.e
' answçred: If the qúes.¡ion is rincle¡ç the.heâlth care prcivider .

'may iisk to líave it repearcd or èxplainèd, '. ,,'

Qaestions AsÉingfor iic Heøttà Care Frovider's Ophíon. 1'he'

ópínion is.inoie lih'ely rc be uue than nor. Put.in terms of
'pçrc'cntage, :he'probabìliry musr'be gre!rcr ¡han 507o. The
.lrealth c¡¡re proiiider should not bë ¡eluctarir to cxprcss his or
Le r oÞinion because orhcr healih cbre providers.havi.exprqssed-
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, Guidelines for lnterprofession¿{ Relationshiþi ia L.egal Procetdirys

that may bc covered on cross examinrr¡ion and rhare rtny

insights the larvyer mrry hlvê.of the æchniques or pènonrliry
of rhe llwyer(s) qho will be doing thc'cross ex¿ninaciòn.

Charges.'Ccinipenscrion shoultl be discussed wich the
health care pmvider befcrre the trialor hearing. The healrh crrrè

provider is enritled.to rerrsonable compensacion fof ¡he'rimc
sþênr,concêrning chc mrtrer, eiccpt ir che casc where ¡he
health câre provide r is u purcy co rhe ac¡ion. [n rleccrmining
whac is re:rsonuble compenslcir¡n, thó hcitlth crre pnrvidcr moy
co¡sidcr what his or'her incomc would have becn for ché cime
if they þad been doing thsir üsual work. Thc he¡rlth clre
providei may include cime speni in prèpar:rrion ro resrify and
tr¿vei to court, as well ao the actual cime spent ar the crial or
hearirig. lf rhe health care provider is æscifyiÁg as an expcrt
wirness,' giving bpinions on .mr¡ËreÌs which require analysis
beyond rhe r¡ea¡menc record,.thc healrh care ptovicler may rlso
consider; .

(l )the diflìcuky ofthe work donc in preparaÈion to t€srify;
'(2) i¡Íry speciailevelof erpeÍtìsc the hcnlth c.r/c providcr

has in the'area; and'
(3) che extensivencss ofany required resêarch.

Arbitration Panel
Frqm rime rö rirne, tlispures lrise between lawyirs_and'

he¿lrh cr¡re providers which cannot.bc resolved infbrmally. In
air effort to þrovide a mechanisni to resolvé'¡úch disputes in a

rimely and cosE-effectiye mánnsr, ¿rbiu¡tion'is sirongly cn-
couraged.'. .: 

:

l. The Interpiofessional Relutionships Commitree will
esmbllsh an Arbisr¿don Panel: Nlembers of ths panel will bé
appoinced by the respecrive'mcmber ussociutions r¡nd serve at

lbstween the professionsr 'members of euch profcssión are
urged, bur nor reqirire d, to sr¡bmir.such disþutes to the r\rbiua-
tion Panil.' 

4. A dispure mry besubmitted in writing to the exçcutive
er.association or direccly ro che- 
ioirshìps Çommirree. The coniplaint
¡bmitæd to the.fubitrrtion,Panel for

. n Pa health
idar bythe,': {fat ovider

rrbiuato¡ shall be of che same proflession ànd specinlry ìnvolved
, in rhe díiprrts, i

.: Ibs.bíndiqg. .: . .-

:, Innrpmfrssional Reløriouhips Citnpi'nee
'@ 199?

lf
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Opinion 9.07 ‐ Medical Testimony
In various legal and administrative proceedings, medical evidence is critical. As citizens and as professionals with specialized
knowledge and experience, physicians have an obligation to assist in the administration of justice.

When a legal claim pertains to a patient the physician has treated, the physician must hold the patient’s medical interests
paramount, including the confidentiality of the patient’s health information, unless the physician is authorized or legally
compelled to disclose the information.

Physicians who serve as fact witnesses must deliver honest testimony. This requires that they engage in continuous self‐
examination to ensure that their testimony represents the facts of the case. When treating physicians are called upon to
testify in matters that could adversely impact their patients’ medical interests, they should decline to testify unless the
patient consents or unless ordered to do so by legally constituted authority. If, as a result of legal proceedings, the patient
and the physician are placed in adversarial positions it may be appropriate for a treating physician to transfer the care of the
patient to another physician.

When physicians choose to provide expert testimony, they should have recent and substantive experience or knowledge in
the area in which they testify, and be committed to evaluating cases objectively and to providing an independent opinion.
Their testimony should reflect current scientific thought and standards of care that have gained acceptance among peers in
the relevant field. If a medical witness knowingly provides testimony based on a theory not widely accepted in the
profession, the witness should characterize the theory as such. Also, testimony pertinent to a standard of care must consider
standards that prevailed at the time the event under review occurred.

All physicians must accurately represent their qualifications and must testify honestly. Physician testimony must not be
influenced by financial compensation; for example, it is unethical for a physician to accept compensation that is contingent
upon the outcome of litigation.

Organized medicine, including state and specialty societies, and medical licensing boards can help maintain high standards for
medical witnesses by assessing claims of false or misleading testimony and issuing disciplinary sanctions as appropriate. (II, IV,
V, VII)

Issued December 2004 based on the report  adopted June 2004."Medical Testimony,"
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